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MEHURANDUN RHSPLCTIHC
AMERICAN INDIAN RI"S!‘I:(VA'I"IU).‘ ECONOMTC DEVHLOT’I'IENT RE-
TARDED oRr THWARTED THROUGH A)HUIEERNT OR Loss oF INDIAN
TITLES To LAND AND RIGHTS 10 THE Usk OF WATER BY POLICIES
AGENCIES AND PERSONNEL, OF FEDERAL COVERNHHNT 5

WITH POINTS AND AUTHORITIES IN SUPPORT

This memorandum hag been P¥epared ip Yegard to subject

number (2) of the letter dated Fcbruary 7 1969, from Senator Proxmire,

Chairmnn, Subcommittee on Economy in Cobernmcnt, to Commissioner Robert

L. Bennett, Bureau of Indian Affairs, Department of the Interior,

Subject number (2) is as follows:
"A paper on the rclaCionship between Water right

Problems and economic development
This memorandum is bageq upon the facts ang the law ag they
have been found to exist in Tegard to the above quoted subject, It is
reflective of the perplexing Paradoxes confronting officials of the
National Government charged with the obligations of protecting, pre=-

serving, adjudicating and udministering Indian lands and rights to

the use of water on American Indian Reservations in Western United States,

Wy
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SUMMARY or
H?’A‘.’OR.\Nl;i:’M RT’)S{'I-.'C']'UTC
AMERTCAN INDIAN 1:‘-35;}‘IRVA'1‘102\' ECoNoMIg DEVI:ZLOPA‘[ENT RE-
TARDED oR THWARTED THROUGH /\iiRlllCHiiIiT OR Loss OF INDIAN
TITLES To LAND AND RIGHTS To THE Usg or WATER By POLICIES
AGENCIES AND PERSONNEL OF FEDERA], COVL'IIHIIENT :
WITH POINTS AND AUTHO]‘ITIES IN SUPPORT

¥a American Indian Roservations in Western Unitegd
invaluable Natural resourceg including the lang of which they are
comprised, minornls, forests, lakes, Streams apg other-sourccs of
Water which arise upon, bordcr, traverse or underlie the Reservations.

States contain

s Economic development of the Wcsrern.Rcservations
from Indinn'rights to the use of Yater vhich are the mogt valuable
of all of “the Natural resources in the arid ang Semiarigd Tegions,
Those rights are the catalyst for all economic development, for
without them the Reservations are virtually uninhabitable, the soil
remaing untilled, the minerals remain jip pPlace, ang Poverty jg g31-
Pervasive,

is inseparable

3. Since time immemorial the Indiang! Water resources were inextricably
& part of their way of life, indecd, 2 prime feature of their Sustenance,
Highly sophisticated irrigation Systems were developed along the Gila
River by the Pimas and MariCOpas; Menominees harvested their wild rice,
used the Streams for travel, fishing ang hunting; the Mohaves, Quechans
and other Colorado River Indiang depended on the stream's annual Nile-
like floods to irrigate their CYXops; the Yakimas lived Upon and traded
salmon taken from the Columbia; as did the Northern Paiutes - the fish-
eaters - yho took the famous cutthroat trout from the Truckee River

and Pyramig Lake - thejir Species destroyed by the Bureau of Reclamation,

4. 1Indian WxngqrgugggLrine Ri;ﬁgg to the use of watef in t?e Streams
Or lakes which arise upon, border, traverse or underlie thejir Reserva-

tions, have been accorded by the Supreme Court and other courts a prior,
Paramount apg Superior status on the streams for the present and future

economic development of the Western Reservations,

5. By the Constitution of the United States there was created a rela-
tionship between the Nation and the American Tndians of tr?nscendent
dignity, That relationship of great dignity had its genesis in-the
policies adhered to by the European Sovereigns who colonized tﬁls
Continent ang it was firmly established during the harsh and bitter
years of the Rovolutinnary War and the years which were to ensue prior
to and including the adoption of the Constitution,




6. It has beap declared that the
American Indians ang the NuLion,
guardian" . a trust rclntionship with a1y of

rolationship cxisting beLwccn the

" 3

'1oacmblcs that of @ ward tq hig
the eXpress ang implj

: : trug : 8 & 1 ied

obligations Stemming frop - 2 Only the Uninformeq asceribe tq tgat

trust g domcuning connotatjon in regard to the erican Indiang

7. Great Stress must be applieq to the pn

; ) ature of the Indiap Crust
PXoperty including Indian rights to the

use of Water,

(a) It ig Private RIoperty, legal title to Which jg held by the
United States ip Lrust for the American Indiang as beneficial holderg
of €quitable title,

(b) Indian Property jis pot publie BIoperty as jig the other
PToperty of the Nation, ;

8. Plonary Power angd rcsponsibility under the Commerce Clause of
the Constitntion eside with the Congressg to effectuate the trust
relaLionship between the United States ang the American Indians,

L Congress js likevise invested by the Constitution with Plenary
POWer over the "public lands " all other lands, a13 rights to the uge
of Vater, title to which resides in the Nation, These lands ang
rights to the use of Vater are to pe administereq for the Nation ag

a whole, 71¢ is imperativye that the nature of the right, title,
interests and obligations of the Nation ip regard to these PY¥opertijes
held in trust for the Nation ag 5 whole be sharply distinguished from
the lands and rights to the use of Water of the American Indians,

10. Congress jin the exercise of its Plenary pover over the Nation's
lands ang rights to the use of water hag invested the Department of

the Interior with broag authority to admjnister, develop, sell, dis-
Pose of, ang otherwise to take all required action respecting thoge lands
and rights to the use of water, Agencies Within the Department of the
Interior €arrying out the Vill of Congress ip regard to those Properties
held for the public 2% a whole include but are not limited to: e
Bureau of Roclamation, Bureau of Land Nanagement, National Park Service,
Bureau of Outdoor Recreation and the agencies 8enerally responsible

for the PTYopagation ang Protection of figh and wildlife,

15 b Administrntors, engineers, scientists, within the Dopertment
of the Interior, a1) acting within the scope of the authority vested
in the Sccrelary of the Interior, are:

(1) Charged with the responsibility of fulfilling Fhe .
Nation's truse Status in regard to the Indian lands and rights to the
use of water, which, ag stated, are private in character, to be
administered solely for tle benefit of the Indians;

ii




(2) Charged with the yo.
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’
requiy ing the eéxercise of yioh

PTrojects, re Feational areas
rights {n the stre

12, a “AVYeTs in the Dopay me £ B i i
. ( 2 ;.t,' in the I _nf{ul“l'UA the Interior dxrrclly ronpous(ble
to the nwlAthux, in vhom resides the ohlivrtinu of Performine the
" P E ke MAY L ¢ . P 1 L -
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Lictg of interestg between the Indian
Ty and the Numeroyg other agencieg

t claims to those Waters apg Contest the
claims of the Indians to them;

"

Confronted with the sha
land angd rights to the

referred to

rights and

(b) 1,4'.';,'\'2'. in the

Partment of Justice diroctly responsible to the
AL(uru«y Cvu~?&l, the Nation'sg chief law officer, have the responsibility
under the same Assistant A(Inrnuy General:

end, Protect, PTeserve angd have ndjudicated, title

s of the Ing and their rights to the use of
yers for the trustee obli-

degree of loyalty to the

€ Lo act ag la

ated to Perform with the fyj le
4 i

PTroceed as an Achrsnry against the Indian claims

ure of their lands and rights to the use of

'& to limit or otherwise defeat the claims of

the Indians Predicated upon the lawsg vhich other attorneys

of the Justice Dapartment are required effectively to espouse
and advocate on behalf of the Indians;

(3) To pexrform legal services in regard to lands ang rights
to the use of water in streams and other water Sources
vwhurc the Indian rights are in conflict with claims of
other ag ncies of the United States,

13. Both the adninistrators of the Department of the Interior and
the lawyers of both Interior ang Justice owve the highest degree of

» moral, loyal and cquitable performance of their trust obliga-
tions to the A rican Indians, They are chnrgcd, moreover - as pl'?-
fessionals - with the hishest degree of care, skill and diligence in
executing theiy broad ignments for the Protection, Preservation,
a&h;n»“;}ul’n. and lecal duties respecting Indian trust Properties

i i > ine
» but not linited to, the invaluable Indian Winters Doctr

8 Lo the uge of water,

ethical
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- RESPECTING INDIAN PROPERTIES AND NATURAL RESOURCES

RAPPORT oF AMERICAN INDIANS WITH THEIR HOMELAND MUST NOT BE
IGNORED 1Ny ECcoNorMIC DEVELOPMENT OF RESERVATIONS

& AMERICAN INDIANS SINCE TIME DMMEMORTATL HAVE USED THE WATERS
OF THEIR RIVERS, LAKES AND STREAMS FOR SUSTENANCE AND SHAPED
THEIR LIVES T0 Tug ENVIRONMENT THESE RESOURCES PROVIDED

INDIAN WINTERS DOCTRINE RIGHTS To THE USE oF WATER- THEIR
LEGAL CHARACTERISTICS, MEASURE AND EXTENT

i_/ retainegq by_the_Indians under their treaties
and agreements; 74 ii_/ those rights thus Tetained by
the Indiang exempt from State law

(d) Indian Winters Doctrine Rights, like the lands of
vhich they are 5 Part, may be used for any beneficial
Purpose
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SUBJECT INDEX (continued)

octrine to Treaty,
nal Act Reservations
*(£) 1Indian Winters Doctrine
Private appropriative righ
quired through compliance
rights

Rights distinguisheq from
ts to the uge of water ac-
with State law; Tiparian

(i) The doctrine of prior appropriation

(ii) Indian Winters Doctrine Ri

ghts differ drastically
from common layw riparian righ

ts

(g) Federal-State relationship
development of Indian landg a
to the use of water

as it pertains to economic
nd Winters Doctrine Rights

ECONOMIC DEVELOPMENT OF AMERICAN INDIAN RESERVATIONS MUST
BE EFFECTUATED WITHIN THE PURVIEW OF THE CONSTITUTIONAL
RELATIONSHIP BETWEEN THE NATION AND THE INDIANS

(a) American history as it relates t

o the American Indians
and the economic development of th

eir Reservations

(®d) It is the Constitution which established the Nation's
relationship with the Indians - the courts have inter-
Preted the proviso in the organic law as constituting

the Nation a guardian and the Indians the wards under
a trust responsibility

(¢) Standard of diligence required of the United States
nistering Indian rights to the use of water in

furtherance of economic development of Indian Reserva-
tions

CONFLICTING RESPONSIBILITIES UNDER THE LAW GRAVELY IMPAIR
THE CARE, SKILL, AND DILIGENGCE REQUIRED OF THE SECRETARY
OF THE INTERIOR AND THE ATTORNEY GENERAL IN THE PRESERVA~-
TION, PROTECTION, ADJUDICATION AND ADMINISTRATION OF
INDIAN LANDS AND RIGHTS TO THE USE OF WATER, THUS IMPEDING
ECONOMIC DEVELOPMENT OF THE INDIAN RESERVATIONS

(a) Economic development of Indian lands and rights to
the use of water within the. purview of the Constitution




SUBJECT INDEX (continued)

(i) Congress has
Interior and th

with the power and obligatio
functions of the Executive B
ment in fulfilling the trust
Nation with the Indians «

invested the

e Conmig

Secretary of the
Ssione

T of Indian Affajrg
0 to exercise the

Tranch of the Govern-
relationship of the

(i) Congress has
and the Comnmi

minister Teclamatjon
Provide water to irrigate ariqg and semi-
arid lands in Western Unitegd States, ang other pur-
poses

(iii) Solicitor's Office;
Affairs; Bureau of Recla

Lawyer for Bureau of Indian
istered by the Secretary

mation; other Bureaus admin-
of the Interior
(b) Congress has constituted the At
chief law offic
the Bureau of I
and defends the
India

torney General ag the
er of the United States who Trepresentg

ndian Affairs, the Bureau of Reclamation;
United States against claims by the
ns for seizure without compensation of their Properties

(c) Antipodal pPositions which Interior
tering streams in which Indian

must take in adminis-
Reclamation ang other Projects

rights conflict with

QUESTION PRESENTED ;
AND DOES THE }
RESPONSIBILITIES OWING

UNDER EXISTING LAWS AND POLICIES CAN

MENT FULFILL ITS TRUST

TO THE AMERICAN INDIANS IN REGARD
TO THE ECONOMIC DEVELOPMEN?

T OF THEIR LAND AND WATER
/
RESOURCES ?

ECONOMIC DEVELOPMENT OF AMERICAN INDIAN RESERVATIONS‘- AN
ANALYSIS OF PERFORMANCE BY THE NATIONAL GOVERNMENT UNDER
EXISTING LAV, OF ITS TRUST RESPONSIBILITY TO THE AMERICAN
INDIANS IN THE PRESERVAT

ION AND PROTECTION OF THEIR LANDS
AND RIGHTS TO THE USE OF WATER




SUBJECT INDEX (l'un(inucd)

I. YAKIMAS' STRUGGLE To PRESERVE THEIR RIGirrs TO THE vsE op
WATER IN ANTANUM CREEK

(a) Yakimas® immemorial rights

(d) Justice Department requested in 1906 to t
Protect Yakima's rights in Ahtanum Creek -
a half century was to elapse before relief
eéconomic development thus thwarted

ake action to
in excess of
Was obtained -

(c) Conflicts within Interior between Bureau of Indian
Affairs and Bureau of Reclamation in regard to claims
of the Yakimas

(d) Winters Doctrine enunciated and applied by the
Judiciary; circumvented by the Executive Departments

(e) Interior atteupts to give 75% of Indian Ahtanum Creek
water to non-Indians - retain 25% for the Yakimas

(£) Forty-one (41) years after first request to Justice
it filed action to quiet title to Yakima rights in
Ahtanum Creek; fifty-eight (58) years later the Yakimas
recovered their rights; Yakimas forced to act to prevent
loss of the rights which they had decreed to them

(8) Economic development of Yakima lands curtailed by
acts of Justice and Interior; effects of that conduct
continues; threat of loss remains

DESTRUCTION OF PYRAMID LAKE - AN ASSET OF IMMENSE VALUE
FOR THE ECONOMIC DEVELOPMENT OF THE PYRAMID LAKE INDIAN
RESERVATION - IN CLEAR VIOLATION OF THE CONSTITUTIONAL
TRUST RESPONSIBILITY

(a) Pyramid Lake not only an Indian, but a National
asset of incalculable value

(b) 1859 - the establishment of the Pyramid Lake Indian
Reservation

(c) The Newlands Federal Reclamation Project

(d) Seizure without payment of compensation, of Indian
Truckee River rights to the wse of water; destruction
of Indfan fnvaluable fishery; unconscionable wastes
of Truckee River water; disastrous decline of Pyramid
Lake due to diversions out of Truckee River Basin for
Newlands Project




SUBJECT INDEX (con[inucd)

(e) Stifling of economic development on
Indian Reservation by reason of r
water surface of Pyramid Lake

Pyramid Lake
apidly declining

(f) Economic development of immense valye to the Northern
Paiute Indians and the Nation, if Reclamation Projects
are prevented fron destroying Pyramid Lake

(8) Final coup to Pyramid Lake - The Washoe Federal
Reclamation Project

(i) Stampede Dam on the Truckee River
(ii) Watasheamu Reservoir on the Upper Carson River

() Seizure of Indian water to pProvide a supply of water
for Washoe Project

(i) Resolution of conflicts over contesting claims between
the Newlands Reclamation Project and the Washoe Reclama-
tion Project

(i) Pyramid Lake Indians object to Washoe Reclamation
Project - they were momentarily appeased, then recog-
nized the need to renew their opposition

(k) Secretarial rules and regulations on the Truckee-
Carson Rivers

(1) The "nine-point package agreement"

(m) Decrees unenforced - need to "settle" Alpine Case
to assure Carson River water for Watasheamu Reservoir -
Indian Truckee River water would be seized to compen=
sate Newlands Reclamation Project for loss of Carson
River water

(@) Enforcement of the rights and priorities in thf Alpine
Decree would prevent construction of Reclamation's
Watasheamu Dam, a major component of the Washoe Project

(0) Northern Paiutes forced to expend their neager resources
to prevent "settlement" by Justice of Alpine Case; Justice
opposes Indians it ;




SUBJECT INDEX (continued)

(») Discriminatory interpretation of Orr Water Ditch
Decree against the Northern Pajute Indians - thwarted
economic development of Pyramid Lake

(4) Successful demands to reconsider Interior'g legal
and policy decisions made by Bureau of Indian Affairyg
and by the Indians

(r) California - Nevada Compact - A grave peril to
the Indians and to Pyramid Lake

(s) Ambivalence within the D

epartment of the Interior
respecting Indians exempli

fied by Pyramid Lake struggle

(t) Congress alone can Preserve Pyramid Lake

III. POLICIES PAST, PRESENT AND FUTURE IN REGARD TO THE INDIAN

RIGHTS TO THE USE OF WATER IN LOWER COLORADO RIVER VALLEY -
A CRUCIBLE

Intervener

(i) Arizona v, California, United States,

(ii) State apportionment threat to economic development
of the Indian Reservations under Arizona v, California

(iii) "Giveaway" of 1,500 acres of Mohave Indian land

(iv) Conflicts within Interior - Failure to protect and
define boundaries, rights to the use of water

(v) Fort Yuma Indian Reservation

IV. MISSOURI RIVER BASIN - A VAST AREA WHERE ECONOMIC DEVELOP-
MENT HAS BEEN DEFEATED BY FEDERAL AGENCIES, LAWS AND POLICIES

(i) Seizure by the Bureau of Reclamation of Fort Peck
Indian water supply

" (ii) Seizure without right or compensation of Indian
rights to the use of water at Yellowtail Dam on the
Crow Indian Reservation and elsewhere in the Missouri
River Basin




SUBJECT INDEX (conti nued)

V. CALIFORNIA'S INDIANS ROBBED o THEIR

RIGHTS 7

OF WATER; FAILURE oF THE 4 TES o Sl
OELIGATIOHS; GRAVE CONFLY ‘EDERAL

MENT DEPRIVES CALIFORNIA'S INDIANS oF ADEQUATE
REPRESENTATION

VI, ECoNoMIG DEVELOPMENT GRAVELY RETARDED py PURPORTED SEIZURE
OF INDIAN LAND AND RIGHTS 'To THE USE oF WATER oN OTHER
INDIAN RESERVATIONS

(i) Flathead Indian Reservation

(ii) Gila River Indian Reservation -
Community;
by attempted seizure of immemorial
Indians in the Gila River

Pima Maricopa
atly impeded
rights of

AN ATTEMPT TO RECTIFY ANCIENT WRONGS IN

REGARD TO INDIAN
LANDS AND RIGHTS TO THE USE OF WATER

CONCLUSION
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guib}LAh INDIA&vsﬁSHRVATIOH HCONOHIC DEVELOI“?NT
..,I\-.{.,“r..{) (?R THWARTE 'HROUGH ABRII(I.‘ﬂi.‘-"F OR LOS.S ‘OI-\ .
AI.A‘R.I‘.L TO 1AND AND RIGHTS T0 Tug USE op WATER p e
AGENCIES AND PERSONNHL OoFr FHDHRAL GOVERN?EN% g POLchgs,

FOREW()I(D
Economie dOVCIOpmvuL of American Indian Reservations has
been Bravely Tetarded or Completely thy.

factors, Creating a dilenmy
the Succeeding reyq
dilemma, It relate

Indian title to lands ater, essential ele-
ments upon which economic development must be Predicated, That failyre

to understand - or the refusal to recognize - the character of Indian

title as distinguished from title to public Properties, gave rise to

this 8tudy and the recommendations flowing from it,

Better to evaluate the dilemma within the Federal establigh-

ment, comments must initially be made on the importance of rights to .

the use of Water in the arid and semiarid western United States where

most Indian Reservationg are located, There water is the catalyst for

all economic development, Without the water soil remains untilled, the

minerals continye in place and habitation can only be maintained in a

most limited manner. Otherwise Stated, if Indian rights to the use

of water are not preserved and Protected the Reservation lands are

without Practical value, with the attendant forfeiture now and in the

future of any hope for economic development, .
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nNeed for Water i, every phage
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¢ econom{c life of an Indian Rcscrvation and the are

as which
Surround it, the k

Fapidly proceedlng beyong

ir valye, They are, lndced,

Circums tance ghga

agencies or Personnel which

Hf[eclivcly to appraige the abridgment or loss of Indian

rights to the use of water with the attendant withering of economic

Possibilities on the Resorvutions, calls for 4 legal determination of

(1) the Nation's rclulionship with the Indians ang Indian Tribes;
. (2) a review of the legal character of Indian rights to the use of

3 ) - Water. Because rights to the use of water to which thig consideration
is Primarily directed are inextricably related to, indeed, are part and
Parcel of the lands constituting the Rescrvations, Indian titles to

land and rights to the use of water are discussed together,

EXPRESSIONS OF INTENT By THE CONGRESS AND EXECUTIVE BRANCHES
RESPECTING INDIAN PROPERTIES AND NATURAL RESOURCES

On September 12, 1968, Honorable Mike Manef!eld, Senate
Majoricy Leader, asked to have printed in the Congressional Record,
Concurrent Resolution No, 11 entitled, "National American Indian and
Alaska Natives Policy Resolution," : together with excerpts from

T7 -Cbgg;}ﬁgl;F;T‘héco;d, September 12, 1968, pages S 10634 et seq,:

"NATIONAL AMERICAN INDIAN AND ALASKA NATIVES POLICY RBSOLU}iO:
"The concurrent resolution (S. Con, Res, 11) National America
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2/ Cn».‘rcnx-oal Record, Sent

12 Zl‘..‘_ s, P 10634,




to maximum development of natural resources; * ok %k on

National intent, made in highest 800d conscience, It would accord to

the American Indians and Alaska natives 3 Trecognition and Protection
»

consistently denied to them, of rights to their hatural resources.

President Richard M. Nixon in regard to the Indians, stated:

"Historically, these Native Americans * * * have been

deprived of their ancestral lands and reduced by unfair

federal policies and demeaning paternalism to the status
3/
of powerless wards of a confused 'grest white father, '

To correct the injustices of the past, President Nixon continued;

"My administration will promote the economic dcvelqp-

ment of the reservation by offering economic incentives to

private industry to provide opportunities for Indian

employment and training."

In announcing what he termed "Our goal must be" respecting
the American Indian, former President Johnson said in his March 6, 1968,

message to ‘the Congress:

3/ Statement by Richard M. Nixon on September 27, 1968.




respecting '

Properly feels toward its Indian wards,' % % % gng the 'high standards

affairs, % % %tu which, in the words of the Court of Appeals for the

Ninth Circuit " % %

s/

are but demonstrations of a gross national

hypocrisy,"

Prime objective of this study is to demonstrate how the

have fallen far short of accomplishment by reason of policies, conflicting

agencies and personnel of the Federal Government, To accomplish that end
it is important to determine the source of those ideals and the reasons

for them. The next phase of this review will be devoted to that aspect

of the matter,

&. Rec. No. 36 (March 6, 1968), pp. S. 2311-2316, 4
5/ Judge Pope in his first opinion in United States v. Ahtanum Irrigation
= District, 236 F.2d 321, 338 (cA9, 1956); Appellees' cert. denied g
352 U. s, 988 (1956); 330 F.2d 897 (1965); 338 F.2d 307; Cert. denie
381 U. 5, 924 (1965)..
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RAPPORT OF AMERICAN INDIANS WITH

THEIR HOMELAND MusT NOT
BE IGNORED IN ECONOMIC DEVELOPME

NT OF RESERVATIONS

A man's heart is where his treasure lies ang frequently the

American Indians occupying Reservations view their natural resources

a5 a treasure, and wish to avoid exploitation of them if that entails

the destruction of the resources. Failure to take cognizance of the

Indians'

Program with the attendant impairment of the Proposal to expedite the
economic development of the Reservations,

Efforts to cooperate in the protection of the Reservation
resources with the Yakimas, Mohaves, Salish and Kootenais, have
revealed an intangible feature difficult to understand much {ess
describe. That intangible is a rapport between the Indians and the
land of which they are very much a part. In a permissive secular
society the affinity between the Indians and their mountains, lakes

and rivers has been all too frequently disregarded. What cognizance

i :yaical
may have been accorded to it has in the past been mostly cy .
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referred to by the Indians in spiritual terms. The 8reat wilderness on

the slopes of Mount Adams has 4 meaning to the Yakimas understood only

in the Long House.

Law is reflective of the mentality which formulates it,

the law which

economic development

of water does not embrace intangibles. However,

need not connote smoke stacks, filthy air and water. To the fullest
extent possible economic development should take cognizance of the
special identification of the American Indians with their lands, lakes
and streams; if economic development simply submerges them in the so-
called main stream of society, the present efforts most assuredly will
have failed. It is hoped that if there is a failure there will be at
least a footnote in history alluding to the fact that the American
Indians and this Nation lost something more than physical resources

subject to monetary appraisal and are the more deprived by reason of it,
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fense of Congress that Indian and Alaska Native

truse propercy

Continue to be Protected; » » that effore,

be Continued ¢o develop
L their_/ natural Tesources .

The Executive pronouncumcnts, likewise alluded to above
»

fully Fecognize and would implement the me

ans for the Protection of

the "trust Property" lnciuding the natural resources, thusg aiding the

economic development of the Indian Reservations. Crucial to this con=

Sideration {s the meaning of the term "trust Property," the legal

aspects of {t, what Bave rise to it, and the activities required in

the administration of that "truge Property." Antecedent to that phase

of the consideration, brief reference will be made to Indian uge of the

waters of the rivers, lakes and 8treams; their adjustment to the froquently
harsh environment in which they lived by reason of that use,

This Nation's history, particularly that in {ts formative years,
following the War of Independence, the acquisition of huge land areas from
France, Great Britain, Spain and Mexico, lends meaning to the "trust"

to which Congress makes reference {n Concurrent Resolution 11, Vtrtually

all of the lands @cquired by the Nation were occupied by Indians and

Indian Tribes who in 800d conscience must be recognized as the original
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- Ay AL vas, mx teover, a great deal more,
When an {ndise lled the Hohol i
j Pie called the iohokams , occupied
- 1a the Gila and Salt River Valleys over tiwo thousand years
‘ verted wvate by i £ can whi
4§09, they diverted water by means of canals which are today recognized

fieering standpoint. Whether they are
related to the Pima and Mari 'Pa Indians who live in the same valleys
today {s unimportant. They long ago des onstrated that water applied
to the land was essential {f communities were to be maintained and have

nstrated the need for economic
6/

more than a fudimentary culture.
development which they undertook as a means of survival,
Arizona's Senator Hayden, recently retired, devoted much
7/
time to the history of the Pima and Maricopa Indians, In great detail

¥ water by the Pima and Haricopa

FATSL description of the Indian diversion and use of water

E/ National Geographic .;'I:,;Vl.'nm, May 1967, Vol. 131, No. 5, pp. 670
et seq.

2/ A History of the Pima Indfans and the
89th Congress, 1st Session;
Feprinted in 1945,

m Carlos Irrigation Project,
nt No. 11, first printed in 1924
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Al e years late the industrious Pimas !
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thelr agricultural practices, their use of water and the produce that

Uy ! ot only the Indians but many others taking the southern routs
west and the Mexican conquest. Therealfter but a short half century vas
to elapse and ¢t TIL - Indian la and water was well under way.
Mother tweaty-five years and the wa dive {ture of the Indian land

et to vhich comment will be directad.
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§/ Ibhid. A History of the Pina Indlans
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“wying the land
1 40ds on both g4
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e
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y i the "Creat Col |
X «olorado '.’.lll(-y"
as ecarly expl
orers
' ‘E, the Spar soldiers and Missionaries
Silonaries firge encountered
t e : ians, Later Lie itenant JIve i
. nd . cs i 5
in his 1858 explorations on the
fado River reported the

RQuechan Indians ing
xuechan Indians using water to raige their

haves, Ives had this say: "1
s, ¢ 1d this to say: "It is somewhat remarkable

ould thrive so well upon the diet to

] }
/ B

which they are com

pelled to adhere. There is no game in the L—Mohavc_-/.
valley. The fish are scarce and of inferior quality, They subsist
almost exc lusively upon beans and corn, with occasional water-melons
and pumpkins, and are probably as fine a race, physically, as there is
9/

in existence." Those Mohave crops from time immemorial were raised
by Indians who planted the lush river bottoms as soon as the perennial
overflow had receded, thus using the natural irrigation furnished by
the Colorado River.

Importance of the rivers to the indigenous cultures in
western United States is not limited to agriculture. In the vast
desert areas of the present State of Nevada the Northern Paiutes long

9/ Mohave Tribe of Indians * % % v. United States of America, 7 Ind, Cl.
Comm. 219, Finding 12 (a), and sources relied upon,
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It ig significant when transition from thejy immemoria] way of life
was forced upon the Western Indians, they reljed upon thejiyr Streams ang
rivers as a Source of Sustenance, 1 4 Poigzgnant description of the trap-
sition from 4 nation given largely to hunting ang fishing, the Yakimasg
were the first in the State of Washington to undertake to irrigate their

meager gardens. That change came about under the direction of the

Missionaries who attempted to assigt in the economic development of the
13/
lands to which the Yakimas were Trestricted,

Rivers were, of course, not only the source of sustenance for

the American Indians, they were the arteries of crude commerce and travel,

10/ Popular Science Monthly, Vo1, 58, 1900-1901, pPp. 505-514,

TT/ United States v, Winans, 198 v.s. 371, 381 (1904),

I;/ See Journals of ewis and Clark, Bernard DeVoto, pp. 259 et seq.,

T;/ "% % % Ahtanum Lﬁbrcck_/ was the cradle and proving ground of

E irrigation in the State of Washington % *.". Ya%lma Valley 4
Catholic Centennial, the Beginning of Irrigation in the State o
Washington,

12
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iz TO THE USE 6% wam

THEIR LEGAL CHARAC RISTICS, .~n~:,\su;<;:”A;:l;hsg"lmxlm .
As observed above, the law ig lar;_;ely the Product of the men-
tality which formulated it, American Indians Probably dig not give
thought to the Rature of the right to divert and to uge water, or the
right of Lishery, Indeed, the concept of title to land and the bundle
of rights which constitute it, was wholly foreign to them. Under those
Circumstances it is not surprising that the history of the transactions

between the Nation and the Indians ig infamous. That the Indians were

frequently swindled out of properties of immense value is not surprising,

In entering into treaties and agreements, whatever means were used, the

Indians were totally innocent of the principles of conveyancing or for

that matter, the formulation of written conventions. As a consequence
they had little knowledge, if any, of the terms under the law which would
be n-quircd. to protect their interests. From an examination of the complex
documents which they were required to execute, it is manifest that the
Indians did not and could not know the legal implications flowing from

those treaties an agreements, is upon that factual situation that
5@ *aties and I t It h h

laws respectir Indian rights to the use of w. rw b t forth.
ate ill be set f
the ¥ 14 4
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(a) Indian Winters Doctrine Ry I
by the [l\tii_r]xl:;_ un-(l;q?;,hc

L he use of . g

L ir treatics —e Of vater /73 / retained
rights thus ained ho 28 and agreenm g T o=
~2BALS thu - Tetained b the Indians e entas L1/ those

Xempt from State law:
The Winters Doctrine
———==2 _octrine

——

48 enunciated by the courts is based upon

the law, equity, history and 800d conscience

Factually the Winters
Decision giving rise to that doctrine ig very simple. The Fort Belknap
Indian Reservation in the State of Montana, is the meager residue of a
Vast area once guaranteed to the Indians by the 1855 Treaty with the
14/

In 1874 the original area established by the Treaty was
15/

Blackfeet,

sharply constricted, By an agreement in 1888 the Indians were limited

to a small semiarid acreage which could be made habitable only by means

of irrigation. North boundary of the Reservation was the center of the

Milk River, a tributary of the Missouri. =
In the year 1889 water was diverted from the Milk River to

irrigate lands within the Fort Belknap Reservation. Upstream from the

Indian diversion Winters and other defendants, n.on-Indians, constructed

dams, diversion works and other structures which prevented the waters

of the Milk River from flowing down to the Indian Irrigation Project.

An action to restrain the Winters diversion was initiated in the Federal

1istric Court n From that injunctio Winters a peal .
Dist t and it was en oined. ) tion Winte P! ed

In sustainlng the IIIJUIICCIOXI the Court of Appeals for the Ninth Circuit

declared:

) TR jew refer to Winters V.

15, For tual and procedural rev e

13/ Lo;tidfg::;rizc ‘11203 ch.p7l»0, 741 (CA9, 1906); Wintexs V. United
nite Les , ] .
States, 148 Fed. 684 (CA9, 1906) .

14
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In conclusion,

Ve are of o

" Pinion that the court

low did not err in holding th

at,
the

'when the Indians.made

tre: i i
eaty granting rights to the United States
y ’

they

r)s;) % » io
eserved the right to uge the waters of Milk River!

at
ast to the extent Ieasonably necessary to irrigate

their lands. The right so reserved continues to exist

against the United States and its grantees

16/
against the state and its grantees,"

> as well as

Stress is placed upon this phase of the quoted excerpt:

It was the Indians granting to the United States;
It was the Indians reserving to themselves that which
was not granted - the rights to the use of water
of the Milk River to the extent required for their
properties.
The concept there cﬁunciated that the Indians granted to the United
States, and not the converse, is important in regard to the nature of
the title of the Indians under the circumstances of the Winters Decision.

It is reflective of the rationale of the Winans Decision rendered by the

Supreme Court. There the Highest Court had before it the fishery provisions
up ’

of the TreaLy of June 9 1855, between the United States and the Confede!ated
)
Tribes of Yakima Indians. By that document the Indians retained the

' 6).
16/ Winters v. United States, 143 Fed. 740,1232)(CA9, 1906)
17/ United States v. Winans, 198 U.S. 371 ( )
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& > f‘l. Those
ihose patents did not include

any reference to the Indian
Treaty f4 hing rights I f
y ng rights and the owners of the land denied that the lands

patented were e c {

pa I were subject to those rights of fishery, Moreover, the
»

State of Washington had issued to the owners of the land, licenses to

Operate fishing wheels which, it wasg asserted, "necessit

18/

ates the exclusive
posscssion of the Space occupied by the wheels "

Rejecting the contentions of the land owners that the Yakima
fishing rights in the Columbia River had been abrogated by the issuance
of the patents, the Court declared:

"The right to resort to the fishing places in contro-

versy was a part of larger rights possessed by the Indians

% % % which were not much less necessary to the existence

of the Indians than the atmosphere they breathed. New

conditions came into existence, to which those rights had

to be accommodated. Only a limitation of them, however, was

necessary and intended, not a taking away."

Having thus appraised the Yakima Treaty, the Court then pro-

nounced the crux of the decision:

18/ United States v. Winans, 198 U. S. 371, 380 (1904).
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Nis INCt sentence tlati
3 tnce relatiye to the rights of the
Indians under the 'Z'rnxty:

W W% the right L of finhing 7 Was intended to be

C“Hflnn[ng

against the United States ang its 8rantees
, 20/
as well as 4gainst the State and itg granteecs,"

There has thus been cast in the correct light the nature of
the title of the Indians under the Treaties between them and the United

States. Title of the Indians does not stem from a conveyance to them,

Rather, the title which resides

in them to their lands, their rights to
the use of water, their rights of fishery, their timber, all interests
in real property and natural resources as subsequently reviewed - were
retained by them when they granted away title to vast areas of which

they had been previously possessed.
Those pronouncements by the Supreme Court declared in advance
of the Winters Decision, are fundamental precepts of the law recognizing
—=2cxs Decision
that rights of fishery are interests in real property subject to protec~-

21/
tion under the Constitution,

19/ United States v, Winans, 198 U, §. 371, 381 (1904).
20/ 1bid., 198 U, §. 371, 381-382,
21/ In cn;niduring the legal aspects of the property interests of the

d
American Indians in the rivers, streams and lakes, it :;12:P::;:::
that of necessity there has been applied principles of law tersl o
radically from the Indians' aboriginal view in regard to natu

(continued next page)
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48 they have pe

en
for 8eneratjgn,e

are ntluggl(ny il

Lo maint e Yakimas

ai i
n their Tights of fishery
Lo revive Salmon runs d '

Dottt Nive: 1 velopments on the

In affirming the Winters

Decision of the Court of Appeals for

Two basic problems were

b s 4§ re i .
efore it for resolution: (1) Were rights to the uge of water in the Milk

River reserved for the Fort Belknap Indian land though no mention of

those rights is contained in the Treaty of Octobey 17, 1855, the Act

of 1874 or in the Agreement of 1888; (2) Assuming those rights were
reserved for the Indian lands, was there a divestiture of th

22/
admission of Montana into the Union?

em upon the

. Footnote 21 continued:

Apparently title to the right of fishery as this Nation's jurisprudence
developed had no place in the Indians' concept of taking fish from the

streams where and when they could, At a very eatly date in the evolu- ™
tion of Anglo-Saxon law the right of fishery - akin to rights to the

use of water as that law was much later to evolve - was a right in real
property, a part and parcel of the land abutting upon or traversed by

a stream or lake.

In Thompson on Real Property, per. ed., vol. 1, sec. 250, this
statement appears: "It is held that fishing rights are incorporeal here-
ditaments, since they issue out of, * * % or are annexed to things corporeal,"

It is also stated in 22 Am. Jur., Fish and Fisheries, sec. 7:
"The right to fish at a certain place is a property right congfitutionally
protected from confiscatory legislation, * * %, It is an interest in real
estate in the nature of an incorporeal hereditament, * % % "

The nature of the right of fishery is recognized in California
Code, Civil; sec. 801, which is in part: "The following land burdens, or
servitudes upon land, may be attached to other land as incidents or appur-
tenances, and are then called easements: * * % (2) The right of fishing;

* * %" That principle was likewise Tocognized by the Supreme Court of ;
the State of Oregon in the case of Hume v. Rogue River Pachiug Co., ST Ore.
237, 92 Pac. 1065 (1907), where it is stated that the right of fishery is

a right in real property and not a personal right,

22/ Winters v. United States, 207 U.S. 564, 575 et seq. (1907)..
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Vith care the telations o i
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» § es a
together with the nhjvcrijq f ¢t} i Inﬂia"s'
“8 of the Agrcvmenl
et of 18gg in whi
' | h the
indians Ceded awvay ; , %
J & vast tract of land, rotaxnxng for the 1
» mselveg only
& vestige of that which
; é “0i they former]
“ELY occupieq The Court then addresgeq
itself to the untenable Position of the

non-Indjang .

Without irrigation, were Practically Valueless, And

yet, it is contended, the means of irrigation

were dcliherately given up by the Indians ang
dclibcralely accepted by the Government, % % %
The Indians had command of the lands ang the waters
- command of all their beneficial use, whether kept
for hunting, 'and 8razing roving herds of stock,'
Or turned to agriculture and the arts of civiliza-
tion. Did they give up ail this? Did they reduce
the area of their occupation and give up the waters
which made it valuable or adequate?"
Answering the question which it had propounded, the Court declared:
"If it were possible to believe affirmative answers,
we might also believe that the Indians were awed by the
power of the Government or deceived by its negotiators,
Neither view is possible.
The Government is asserting the rights of the

23/
Indians."

23/ Winters v, United States, 207 U.S. 564, 576 (1907).
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}olluwing the tenetg of Wina;

Indfans to the
(.‘ut;a-ntly the

acceg

use them ' i i i
m for huntlng, grazing, or in the words of the Court, use them for
’

" % % i
agriculture and the arts of civilization * % *.n

No words of limitation there, upon the uses to which the Indians could

apply their rights to water,

Turning to the second propos{tion before it - the part legal,
part political question - as to Montana's jurisdiction over the Indian
rghts to the use of water, the Supreme Court had this to say:

"The power of the Government to reserve the waters and

exempt them from appropriation under the state laws is

not denied, and could not be. The United States v. The Rio

Grande Ditch & Irrigation Co., 174 U.S. 690, 702; United

States v. Winans, 198 U.S. 371. That the Government did

reserve them we have decided, and for a use which would be

necessarily continued through years. This was done May 1,

1888, and it would be extreme to believe that within a year
Congress destroyed the reservation and took from the

Indians the consideration of their grant, leaving them a

barren waste - took from them the means of continuing
2arren waste

20
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e > o &) 3 '
: ETeement of 1888 the Indiang reserveq ¢ th
3 2d to emselves the
Tights to the 5e g i
¢ use of Vater in the Milk River although that Agy
eement
made no me

nti i
on of rights of that Nature; (2) The Indian Tights thug
reserved we lati
¢ were not open to appropriation under the laws of the State of
Montana upon its admission into t}

1€ Union, byt rather were exempt from

the operation of those laws.

It is imperative that the full import of th

roughout the balance of

e Winters and

Winans Decisions be kept in the foreground th

this consideration,

. Indians had reserved for themselves the rights to the use of water and

\

V4 the rights of fishery and those rights in the streams which rige upon,
border or traverse the Indian Reservations are not subject to the juris-

diction of the States in which the Reservations are found,

(b) Winters Doctrire Rights are Part and parcel of the land itself -
interests in real property: ‘
—'——\_,_L_y

Both of the Winters Decisions rendered by the Court of Appeals

for the Ninth Circuit, and the Supreme Court decision affirming them,
allude to the grant from the Indians to the National Government,
Chronicled there were the successive transactions pursuant to which
their domain, once embracing large segments of the present State of

Montana, was diminished to a small area made habitable only by the

24/ Wiicers v, United States, 207 U. §, 564, 577 (1907).
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s
holding in the Wina

S Decision
——=08 Decision

relative to the Yakima's rights of fishery
under their Treaty of 1855,

Those rights are inter

ests in real Property;
25
Part and parcel of the land itself, {

In the Ahtanum Decisions,-_'the
————_CClsions

Court of Appeals, in regard to that Treaty, applied the same Principles

to the rights to the use of water ip Ahtanum Creek which by that Treaty

was declared to be the northern boundary of the Yakima Reservation.

From the first Ahtanum Decision of the Court of Appeals these

excerpts relating to the Indian Winters Doctrine Rights - their nature
——————=C-Iine Rights

and characteristics - are taken:
.

"That the Treaty of 1855 reserved rights in and to

the waters of thig stream for the Indians, is plain from

the decision in Winters % % %, 14 the Winters case, as

here, the reservation was created by treaty; the reserved

lands were a Part of a much larger tract which the Indians

had the right to occupy; and the lands were arid and without

irrigation Practically valueless, % % # This court, in its

decision (143 F, 740, 746), which the Supreme Court was

affirming, had said: 'We are of opinion that it was the

intention of the treaty to reserve sufficient waters of

i f { t o 3 sure
Wil River, as was safd by the court he ow, 'to jnsu .
Mllk ﬁier, a8 was sniJ Ly th court below, 'to insure

25/ See footnote 5 above,




M)

nghts, the decision States:

"% %o i
it must be borne ip mind, ag the Supreme Coyrt said

of this Very treaty, that 'the treaty was not 5 grant of

‘Tights to the Indians, but a grant of rights from them - 4

reservation of those not granted.' Uniteg States v, Winans,

198 u. s, 371, 381, Before the treaty the Indiang had the
Tight to the use not only of Ahtanum Creek but of a11 other
streams in a vast area. The Indians did not surrender any

: part of their right to the use of Ahtanum Creek regardless

‘ ] of whether the Creek became the boundary or whether it flowed

. entirely within the reservation, " 2

Having reviewed in detail the manner in which the Yakimas had

reserved their Winters Doctrine Rights, the first Ahtanum Decision
——==_um Yecision

applied to them the principles governing interests in realty:
"This is a suit brought by the United States
as trustee for the Yakima tribe of Indians to establish
and quiet title to the Indians' right to the use of the

28/
: "
waters of Ahtanum creek in the State of Washington, * % %,

26/ United States v, Ahtanum Irrigation District, 236 F.2d 321, 325 (CA9, 1956).
27/ T1bid., 236 F.2d 321, 326.
28/ 1bid., 236 F.2d 321, 323,




!‘ights, was in itg

29/
to Tealty, '

PUrpose ang effect one to quiet title

' - the Winters Doctrine Rights. The decision arose from an attempt to

. .-._ enjoin the use of water by a non-Indian, who had succeeded tao the title
to land from an Indian allottee. The Court upheld the lower court's
refusal to grant the\injunction, specifically declaring - in keeping
with sound principles of real estate conveyancing - that the non-Indian
succeeded ‘to "some portion of tribal waters," adding this most important
caveat when consideration is given to the implications of the Powers
Decision:

"We do not consider the extent or precise nature of

Tespondents' [fhon-lndian_/ rights in the water. The

29/ United States v. Ahtanum Irrigation District, 236 F.2d 321, 339.
0/ United States v. Powers, 305 U.S. 527, 533 (1939).

29
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In effect the courts in regard to Win

ters Doctrine Rights,

have adhered to the basic and long es

As Teviewed, it ig elemental that rights to the use of water
32/

are interests in real Property, Likewise elemental is the principle

that a right 'to the use of water is usufructuar

Y and does not relate to
33/

the corpus of the water itself, Those principles are, of course,

applicable to the Winters Doctrine Rights.,

As interests in real property Winters Doctrine Rights are

entitled to be protected and the obligation to protect them against
abridgment and loss is identical with the obligations respecting the
land itself, Keeping in the foreground this concept - Winters Doctrine
Rights to the use of water are interests in real property and partake
of the land itself - goes far towards the elimination of the confusion
which has on occasion arisen respecting the course which must be pur-

sued in the exercise and protection of them.

i 33 (1939).
31 United States v. Powers, 305 U. S. 527, 5
57/ Wiel, Water Rights in tﬁe Western States, 3d ;d., vol., 1, sec, 18, pp.
3 1

20, 21; sec. 283, pp. 298-300; sec. 285, p. 301.

Uni;ed States v. éhandler-Dunbar Water Power Co., 229 U.S. 53, 73 (1913).
Ash der v, TVA, 297 U.S. 288, 330 (1936). g

YilT:: v. Swaun River Placer Mi;ing Co., 12 Colo. 12, 17; 19 Pac. 836 (1898)
Wright v. Best, 19 Cal.2d 368; 121 P.2d 702 (1942). 4

Sowards v, Meagher, 37 Utah 212; 108 Pac. 1112 (191?3, 1648

See also Lindsey v. McClure, 136 F.2d 65, 70 (C.A. = A

W
w
~
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FPlication of the Winters Doctrine the courts recognized that the

A'I':z.c.'. i rCessity ped addisz:
\ T would of naL(Jsxt) need additiona] Quantities of water to meet

their future needs. On the subject this Precise ruling is of Paramount

1:hil‘Al'l.lll\'|':
"What amount of water will be required for
these purposes may not be determined with absolute accuracy
at this time; but the policy of the Government to reserve
whatever water of Birch Creek may be reasonably necessary,
not only for present uses, but for future requirements, ig ;
clearly within the terms of the treaties a8 construed by the
34/
Supreme Court in the Winters Case."
In keeping with the declaration that the Indians had rights in the
Stream to meet their Present and future needs, the Court of Appeals
approved the means provided in the decree entered by the lower court
in these terms:
"It is further objected that the decree of
the Circuit Court provides that, whenever the needs and

requirements of the complainant for the use of the waters

34/ Conrad Investment Company v. United States, 161 Fed. 829 (CA9,
T 1908).
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of Bireh Creck ¢
r or y
‘rr‘LdIing and othey usefyl
; 3 Ul purpoges
POn the xvnerulim
\ eXcoe .
Ceed the amount of water Teserved
by the decre "
*¢ for that se .
A% PUrpose, the Complainant may apply
t ' ¢ 3 i ¥
© the court for a uwdlficaljon of the decree This
3 . s
eéntirely in accord with Complainant'g rights as adjudged by
the decree. Having determined that the Indians on the
reservation have Paramount right to the waters of Birch

Creek, it follows that the permission given to the defendant

to have the excess over the amount of water specified in

the decree should be subject to modification, should the

conditions on the reservation at any time require such
33/
modification,"

The same principle was declared by the Supreme Court in
36/
Arizona v. California, United States, Intervener. There the Court,

i i ecisi d the quantities of water reserved
relying upon the Winters Decision, state q 2 g
" 3
for the Indians were sufficient '"to make those reservations livable.
In sustaining the Report of the Special Master in the case last cited
the Court said:

"% % % We also agree with the Master's conclusion as

to the quantity of water intended to be reserved, He

Conrad Investment Company v. United States, 161 Fed. 829, 835
(CA9, 1908).

373 U. S. 546 (1962).

Ibid., 373 U. S. 546, 599.
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found that the water was intended to satisfy the future

as well as the present nee

ds of the Indian Reservations

and ruled that enough water was reserved to irrigate

38/

all the practicably irrigable acreage on the reservations "

It is important that the Highest Court not only declared that

the Winters Doctrine comprehends water for future needs to make "livable"

the Reservations then under consideration which it described as being
comprised of "hot, scorching sands", but also accepted those criteria
@5 a means - in no sense the exclusive means - of measuring the rights
to the use of water which were in fact reserved:
"We have concluded * % * that the only feasible
way by which reserved water for the reservations can be
39/

measured is irrigable acreage."

When the United States petitioned to intervene in the last
cited case - thus eliminating the objection to jurisdiction for want
of indispensable parties - the irrigable acreage criterion was tendered
to the Court as the best measure as to rights claimed for the particular

Reservations there involved.

Subsequently in Arizona v. California, United States Intervener,

the Supreme Court also adopted in connection with other claims of the
Federal Government a different criterion from that used in connection

with the Indian Reservations. It stated:

Arizona v, California, United States Intervener, 373 U.S. 546, 600 (1962).
Ibid., 373 U. 8. 546, 601.




“& % % the United States f{ntended to reserve water

sufficient for the future requirements of the Lake

Mead National Recreation Area,

the Havasu Lake National

Wildlife Refuge, the Imperial*National Wildlife Refuge
40/
and the Gila National Forest."
There are numerous Reservations all of which in the terms of
the Supreme Court must be "livable" by the Indians who reside on them,
'servations vary from those situated on Puget Sound to those in
the desert areas of southwestern United States. The quantities of water
required in the humid regions differ widely from the "hot, scorching
which the Court made reference. Similarly the water require-
ffer dependent upon the use to which the waters are to be
! )

the economic development of each Reservation.

Indian Winters rine Rights, like the lands of which they
are a | A:i‘r‘; fo! y beneficial purpose:

Potential for economic development of the Indian Reservations,
as reiterated through this consideration, is inextricably related
to the leg: itle » right to divert and use water. Those Reser-
vations were ¢ lished in perpetuity as a "home and abiding place"
for the Indians. In the words of the Supreme Court, "It can be said
without overstatement that when the Indians were put on these reserva-
tions they were not considered to be located in the most desirable area

41/ J
" Most of them were established during times when

of the MNation."
all
this Nation was experiencing great changes economically and socially,

. California, Un 601
40/ Arizona v. California, United States, Intervener, 373 U.S. 546,

(1962).
41/ 1bid., 373 U. 8. 546, 598,
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¢ goared to land and water use.

extent that the TR .
oy $ald wvater can be Rut to
2 .0 (Emphasis supplied)
' y must ¢ ace ited ¢ h
i « » the fact that in Atizona v
" st ed Intervensr -
a : 43 revieved above rights were
rved
av ved for the widely disparate present and
wnts . National (| <
s Ma 3 (L) recreation area; (2) wild
and ) atl a4l fortest
Al leve € of

£ Indian Reservations, as stated above,

Hence reference to the suthority

.
e .
iife relfuge
8t
le the uses to whi those properties will be placed becomes
n tant it is, of course, an elemental proposition of Constitutional
aw that ete resides with the Congress of the United States, pursuant
c m tause, the plenary power and authority to conduet
N sirs At & atively date in the Nation's history
me
Y ted
(CAY
3/ ons
"
veral S
8/ W

served that "This .' Conatitutional / powver must

W6/
ed as exclusively vested in Congreass ® & &.® A con-
titut sl proviso - the Property Clause of the organic
t be read with the Commerce Clause alluded to above. That

stes v. Ahtanum Irrigation District, 330 F.24 897, 915

’ )
tion of the United States, 1787, Article I, Sec. 8, Cl. 3;
sction 8: The Congress shall have Power:
onmerce with forelgn nations, and among the
T . ! wit! $ g 1 iia e LR ._"

$59: $80-581 (1892).
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Comment i{s warraanted, however, to the fact that capricious
’ ;

officials have deprived the Indians of

the benefits flowing from having

their flmmemorial rights established pursuant to treaties rather than

riving their titles from the United States by Congress or by Executive

of that capriciousness has had far-reaching effect

rights and interests of the Mohaves and the Colorado River

23/
the Colorado River Indian Reservation. Colonel Poston,
a Member of Congress but formerly a Superintendent of Indian

for the Arizona Territory, presented a graphic description of

rse which was adopted in regard to the previously proud and
\aves, and other Colorado River Indians. Quite

obviously he gave no thought to the legal implications flowing from his
& & & L) 8

patroniz attitude towards those Indians, however benign his approach
have been, Those Indians had been reduced to begging for

of the fact, in the words of Colonel Poston, that they
: 38/

had “been robbed of their lands and their means of subsistence * * ®.¢
He recited that as a representative of the United States "% * * ] did
not undertake to make a written treaty" with them because "* * * 1 con=
sidered that the Government was able and willing to treat them fairly

See 7 Ind, Cl. Comm. Finding 25 (a) et seq., how the Mohaves, Yumas
and others were deprived of the benefits of treaties, is as lollov;.
"25.(a) No treaty was ever made between the United Sl:te: an
the Mohave Tribe for the p se of extinguishing the Indian tit ed n
sald tribe to the lands it exclusively used and occupled. The ;;a l.
found herein to have been exclusively used and occupied by the av

"
zona
were located in what are now the States of California, Nevada and Ari <

18ch: Cangress, , 2d.Sees., March 2, 1865, p. 1320.-

6§/, Cang, .Clabe,




and honestly * % % n 1. their dire distress he pointed out that th
e

Yumas, Mohaves and other Indi

ans "% % % there assembled Wcrc,yilling

for a small amount of beef and flour, to have signed any treaty which

it had been my pleasure to write." Because he would attempt to obtai
n

from a "magnanimous Government some relief from their desperate circum

stances, he asked those Indians to abandon "¥ % % 1) the one hundred

and twenty thousand square miles, full of mines and rich enough to
pay the public debt of the United States" and to

"confine themselves to the elbow of the Colorado River,

not more than seventy-five thousand acres."
That action resulted in the extinguishment of the Mohave title with
the attendant loss of invaluable lands and rights to the use of water
and an ensuing history which in many ways partakes of a prolonged night-
mare of contradictions, discriminations and travail,

(f) Indian Winters Doctrine Rights distinguished from private

appropriative rights to the use of water acquired through
compliance with State law; riparian rights:

Economic development on the Indian Reservations has been keyed
throughout this consideration to Winters Doctrine rights to the use of
water. Geographical location of Indian Reservations and competition
to meet present and future requirements necessitates reference to
the individual, corporation, municipal and quasi-municipal rights

under the doctrine of prior appropriation. Winters Doctrine Rights

have been referred to as immemorial in character, prior and paramount
or in similar terms, according to them preferential status on streams.

Reasons for this status have been reviewed above. Indian rights
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rights to the use of wateyp
Ngress to private acqQuisitioy
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8 to the use of vater, minergly
'

Miners came to the harsh environment
8 minerals. Then, as now, water was
it gold remained {n the
ence water was diverted out
and frequently conducted long
and effort, These activiticy -
mplished with the knowledge of
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Whe | Dremo
hen the Supreme Court, as stated above, declared that th
e

National Government as owner of the public lands had the power t
o

L&pose © ose ands anc & r -
d f tt 1 | | rl&hl‘ separate
P ly as

to the use of wate
it in fact did by the Acts of 1866, 1870 and 1877 - it relied upon th
e

decision of Howell v, Johnson involving rights to the use of water ac

quired in a stream in the State of Wyoming which traversed public lands

From that case these most pertinent statements are taken relative to

the source of title to rights to the use of water in Western United
States:
“The rights of plaintiff do not, therefore, rest
upon the laws of Wyoming, but upon the laws of congress.
"The legislative enactment of Wyoming was only a
condition which brought the law of congress into force.
The national government is the proprietor and owner of
all the land in Wyoming and Montana which it has not sold
or granted to some one competent to take and hold the same.
Being the owner of these lands, it [ffhe United States_7
has the power to sell or dispose of any estate therein or any
part thereof. The water in an innavigable stream flowing
over the public domain is a part thereof, and the national
government can sell or grant the same, or the use thereof,
separate from the rest of the estate, under such conditions

61/

as may seem to it proper.”

61/ Howell v. Johnson, 89 Fed. 556, 558 (D. Mont. 1898).




That summation is based upon sound Principles of real
:a
property law, Substance of it has been variously declared by th
e
' ' 62/ “
Highest Courts of several of the States.

The doctrine of prior appropriation has been well stated in

these terms:

T %

*To appropriate water means to take and divert a

specified quantity therecof and put it to beneficial use
== ocnelicial use

in accordance with the laws of the State where such water

62/ Smith v. Denniff, 24 Mont. 20, 21; 60 Pac, 398 (1900) .
Story v. Woolverton, 31 Mont, 346, 353-54; 78 Pac.
Benton v..Jnhncox, 17 Wash. 277, 289; 49 Pac. 495, 499 (1897): "The

government, being the sole proprietor, had the right to permit the water

to be taken and diverted from its riparian lands; * % % "

LeQuime v. Chambers, 15 Idaho 405; 98 Pac, 415 (1908).

Lux v. Haggin, 69 Cal. 255, 338; 10 Pac. 674, 721 (1886): "It has
never been held that the right to appropriate waters on the public
lands of the United States was derived directly from the state of
California as the owner of innavigable streams and their beds; and,
since the act of congress granting or recognizing a property in the
waters actually diverted and usefully applied on the public lands of
the United States, such rights have always been claimed to be deraigned
by private persons under the act of congress, from the recognition
accorded by the act, or from the acquiescence of the general government
in previous appropriations made with its presumed sanction and approval."
(Emphasis supplied)

Morgan v. Shaw, 47 Ore. 333, 337; 83 Pac. 534, 535 (1906).

Hough v. Porter, 51 Ore. 318, 391; 95 Pac. 732; 98 Pac. 1083, 1092
(1908, 1909).

2 Kinney, Irrigation and Water Rights, 1118 (2d ed. 1912),
reiterates that proposition. From this latter source, at 692-93, this
statement is taken:

"The Government is still the owner of the surplus of the waters
flowing upon the public domain. * * % It therefore follows, as Fhe
result of the ownership by the United States of the waters flowing
upon the public domain, that any dedication by a State of all thg
waters flowing within its boundaries to the State or to the public
amounts to but little, in the face of any claim which may be made by
the Government, at least to all the surplus or unused waters within
such State."

See also
589, 590 (1904).




is found, and, by so doing, to acquire under guch laws
’

& vested right to take
~axe

ar ive
and divert from the same source,

and to use and consume the same quantity of water

annually

forever, subject only to Lhe‘ripht of prior appropriations
* % % the perfected vested right to appropriate water flowin
1__“_____________&~_____RE_JL_____~_________8

* Cannot be acquired without the performance of physical

acts through which the water is

and will in fact be diverted
. erte

(Emphasis supplied)

* %

to beneficial use,'
]

Having reviewed the history and Prime elements of the doctrine

of prior appropriation, brief reference will be made to the common law

doctrine of riparian rights to the use of water.

(ii) Indian Winters Doctrine Rights differ drastically
from common law riparian rights:

Unsuited to the semiarid regions of the west; incompatible
with the monopolistic aspects of the doctrine of prior appropriation,
the common law doctrine of riparian rights to the use of water, a product
of a more humid, less harsh environment than that of Western United States,
was rejected by the States of Arizona, Colorado, Idaho, Montana, Nevada,
New Mexico, Utah and Wyoming. Once again the law is the outgrowth of
experience, not logic. Where logic purported to override experience,
as in Calitornia, Oregon and other States, and there has begn adherence
to even greatly modified concepts of riparian principles, together with
the doctrine of prior appropriation, confusion respecting the law has
ensued. In a recent California proceeding the principles of the Winters

Doctrine were applied to Indian and Federal rights to both surface and

63/ Arizona v. California, 283 U. 8. 423 (1931).
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ground waters; there were applied the Principles of Privately d
owne

ri i i
parian rights to surface waters; Principles respecting correlatiy
e

pl‘iV ely T '8 i i i }:4 83 'and th
atel owned ri hts were llke‘h'lse applled to round water H e

inei : : < o 3

pri ]c)pleq respecti ug/appzoprlatlve rlghts were appl).ed to both B\IIfECe

and ground waters.

This latter case presents the difficult - but imperative

immediate need - of ascertaining the Winters Doctrine Rights to the

use of water of the American Indians if economic development on their

Reservations is not to be totally stifled in areas comparable to Southern

California. Thus to protect the Indian rights against invasion, it is

essential that brief reference be made to the primary characteristics
of riparian rights. .
A riparian right is held and exercised correlatively with
all other riparian owngrs as "a tenancy in common and not a separate
5
or severable estate." “ Obviously the concept of the 'reserved right'"
in the Indians is wholly at variance with the limitations which are

present in a tenancy in common. Further, "a riparian owner has no right

to any mathematical or specific amount of the waters of a stream as
66/

against other like owners.' That aspect of the riparian right

results from the fact that those rights are held correlatively with

64/ United States v. Fallbrook Public Utility District, 101 F. Supp.
T 208 (S.D.Cal. 1951); 108 F. Supp. 72 (1952); 109 F. Supp. 28 (1952);
110 F. Supp. 767 (1953); 202 F.2d 942 (9th Cir. 1953); 1?5 Ei gupp.

806 (1958); 193 F. Supp. 342 (1961); Reversed in part and affirmed in .
part, 347 F.2d 48 (9th Cir. 1965). Noteworthy is the fact that onh?ay d,
1963, a final judgment was entered decreeing, in effect, every right an
interest of Fallbrook Public Utility District subject and subordinate

to the prior rights of the United States.

65/ Srzoca Congolidatcd Gold Mines Co. v. Great Western Power Co. ?f

~ California, 209 Cal. 206; 287 Pac. 93, 98 (1930). B
66/ Prather v. Hoberg, 24 Cal.2d 549; 150 P.2d 405, 410 ( .

4Lt
|

|




all other riparfians. As a conse

quence the quantity of water riparian

owners may use must be "roasonablc" in the l‘ght of the clai f all
3 ms of a

other rip:u‘iuns. RO(-]SOH.’I})ICI\C‘SS is, of course &

’

a variant depending upon

the supply of water, the demands which differ

67/
multitude of other factors,

from day to day, and a

Equally at odds with the concept of Winters Doctrine Rights

of the Indians is the limitation upon the exercise of rights riparian in

character that: "'Land which is not within the watershed of the river

is not riparian thereto, and is not entitled, as riparian land, to the
use or benefit of the water from the river, although it may be part of
68/

an entire tract which does extend to the river % % %, tn There is,

of course, no legal basis for any limitation of Winters Doctrine Rights

to the watershed in which the Indian land is situated. Moreover, the

laws of the States could not thus restrict the power of Congress over
69/

the properties of the Nation.

It is pertinent at this phase of the consideration to turn
to the police regulations of the States which govern the rights to the
use of water of private persons and briefly to discuss the exemption
of Indian rights to the use of water from those police regulations,

(g) Federal-State relationship as it pertains to economic

development of Indian lands and Winters Doctrine Rights
to the use of water: X

Judicial recognition of Indian Winters Doctrine Rights is

as broad as the Western United States and it has been applied to a

67/ Hutchins, The California Law of Water Rights 218 (1956) .
68/ 1Ibid., page 202,
69/ United States v. San Francisco, 310 U. S. 16 (1940).
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vast variety of circumst

ances, It {g

of prime importance

10/
fvations,

to the
economic development of American Indian Rese

Bqunlly
important is the fact that the American Indian Reservations n;e at
the headwaters of or border upon or are traversed by the major inter-
State stream systems in the West, For a4 variety of Treasons, moreover

’
the Indian rights to the use of water have remained unexerciged to a

very large extent. Sharp competition exists now - will be accentuated
with expanded economic development on the Reservations - between the

vested Indian rights to the use of water and those claimed by individuals

or corporations, public or private, asserted under State law,

Based upon sound logic, legal Precedent, expressed language

upon which the States were admitted to the Union, they and those

claiming under them may not interfere with the rights of the American

Indians. In practice the converse has prevailed,

Immunity of Indian Winters Doctrine Rights from State inter-

ference or seizure has been guaranteed in a variety of ways. The State
of Washington's Enabling Act and Constitution specifically provide that:
"Indian lands shall remain under the absolute jurisdiction and control

71/
of the congress of the United States * % % 0 Respecting identical

I~

/ Winters v, United States, 207 U. S. 564 (1907), affirming the
" Court of Appeals for the Ninth Circuit, 143 Fed. 740; 148 Fed. 684,
United States v. Powers, 305 U.S. 527 (1939), affirming 94 F.2d 783,
Arizona v. California, United States, Intervener, 373 U.S. 546 (1962).
United States v. Walker River Irrigation District, et al., 104 F.2d
334 (CA9, 1939
Conrad fnvvslmvn: Co. v, United States, 161 Fed. §29 (CA9, 1908).
United States v, McIntire, 101 F.2d 650 (CA9, 1939).
Skeem v. United States, 273 Fed, 93 (CA9, 1921).

United States v. Ahtanum Irvigation District, 236 F.2d 321, (CA9; 1956);

Appellees' cert, denied 352 U.S. 988 (1956); g:o F.2d 897 (1965);
338 F.2d 307; Cert. denied 381 U.S. 924 (1965).

71/ Enabling Act, Sec. 4, second subdivision; Constitution of the State
of Washington, Article XXIV, second subdivision.
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Provisions in the Nnnt‘ma Lnabllng Act and CO!I!.[I[UL‘OH
App( als for the Ninth

» the Coure of

Circuit has uncquivocnlly declared that the
State laws respecting the appropriation of rights to the usc';f water
would have no application to the Flathead Indian Reservation, That
same court later specifically ruled as follows on the subject:

" i {
Rights reserved by treaties such- as this are not subject

to appropriation under state law, nor has the state power
23/
to dispose of them."

In regard to rights to the use of water for lands withdrawn

by the United States, the Supreme Court hag declared: "“the Acts of

July 26, 1866, July 9, 1870, and the Desert Land Act of 1877 opening

surplus rights to the use of water to appropriation "& % % are not

14/
applicable to the reserved lands and waters here involved," Having

thus ruled, the Supreme Court then proceeded to set forth the legal

distinction between Indian lands and withdrawn lands, upon which the

Pelton Project was to be located, and "public lands" to which the Desert

Land Act of 1877 is applicable, by stating that the former "are not

13/
unqualifiedly subject to sale and disposition * % % 1

It will be recalled that Winters declared emphatically that
the power of the Nation under the Constitution "* % % go reserve the

waters and exempt them from appropriation under the state laws is not
76/

denied and could mot be % % %

I

2] irn“ﬁ}}i‘s‘ai.u-'.c.‘v.‘z‘x?lﬁﬁc, 101 F.2d 650" (CA9, 1939).

7§/ United States v, Ahtanum Irrigation District, 236 F.2d 321, 328
3 (CA9, 1956),

74/ Federal Power Commission v. Oregon, 349 U.S. 435, 445 (1955),

il

Ibid., 349 U.S. 435, 448.

See supra, p. 14, footnote 15 et seq., particularly pp. 20-21
footnote 24,

~
)
~
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Title to rights to the use of water

= albeit they stem from
the Constitution itself;

are fully recognized by the courts

= does not

in any sense guarantee to the Americ

an Indians that those rights will

not be, have not been, taken from them,

Far from humorous is the

description of State permits to appropriate rights to the use of water

as "hunting licenses." A permit to appropriate,

for example, in California
e . 17/ :
M % % g % % % assurance of a water supply % % % v =

However, “surplus"

waters in a stream frequently are diverted,

used and economies

built upon those waters quite aside from the fact

that the "“surplus"

is actually water the rights to which reside in the

Indians located on the streams. Constitutional law,

ethics and good conscience

beco

me mere technicalities to be avoided or ignored under those circum-

stances. To the holder of the permit from the State to appropriate rights

to the use of water - although it is subject to vested rights - the

existence of a surplus, though it may be momentary, suffices for him to

expend money to develop its use with the hope that time will come to his

aid as a barrier to the Indians recovering the waters to which they are

justly entitled by reason of the ownership of their lands. As a con-

sequence of actual practice, as distinguished from legal niceties, the

American Indian rights to the use of water are being rapidly eroded away

2 ’ - . The
by those claiming under the guise of compliance with State law Yy

i 2 i =3 S ever harsh
eloquently prove a Western truism - respecting water how

: '
and cynical it may be - "use it or lose it.'

i of
77/ California's "Rules and Regulations" governing appropriation
rights to the use of water.




In the paragraphe whicli succeed there will be considered th
ed the

relationship, which has its genesis in the Constitution and i
8 rooted

d > \¢ : 3 =
eep in history, between the American Indians and this Nation in r d
! egar
to the rights to the use of water as they relate to present and futur,
e

economic development of the Indian Reservations

ECONOMIC DEVELOPMENT OF AMERICAN INDIAN

' RESERVATIONS
MUST BE EFFECTUATED WITHIN THE PURVIEW OF THE CONSTI-
TUTIONAL RELATIONSHIP BETWEEN THE NATION AND THE INDIANS

American history as it relates to the American Indians and
the economic development of their Reservations:

When the European culture encountered that of the indigenous
inhabitants of the Americas it is difficult to perceive at this point
the disparity which existed between them. It is worthy of note that from
the outset the then great Continental powers, though desirous of occupying
the lands loosely held by the Indians, did not deny that the Indians had
rights to those lands. Rather, Spain acknowledged their ownership of
the lands which they occupied and refused to emslave them. The Dutch
and early Colonists respected the Indian rights, treating with them as
the owners of their 1ands.1§/ It is, of course, a historical fact that
William éenn took cognizance of the rights of the Indians and paid them
for their properties. %
Great Britain established within its concepts a relationship

with the Indians vho occupied the lands which it claimed in the New World,

That the European and Indian mores did not preclude efforts to resolve

amicably the differences inherent between the invaders of the lands and




g places, By
reason of Britain being the Principal source of the laws ultimately
to govern this Nation, its declarations in regard to the Indians'

greatly influenced the future of this Nation in its confrontation

with the Indians. The Crown emphasized through its representatives

that the Indians were entitled to justice and that "The boundaries
79/

of your hunting-grounds will be accurately fixed, % % % n
Great Britain obviously considered the American Indian

tribes that it encountered as nations and dealt with them on that

basis. It professed a policy which recognized that the Indians could

govern themselves. That policy was,

self-interest and that self-interest excluded all other sovereign claims

79/ Worcester v. Georgia, 31 U. S. 515, 546 (1832).

"The general views of Great Britain, with regard to the Indians,
were detailed by Mr. Stuart, superintendent of Indian affairs, in a
speech delivered at Mobile, in presence of several persons of dis-
tinction, soon after the peace of 1763. Towards the conclusion he
says, 'Lastly, I inform you that it is the king's order to all his
governors and subjects, to treat Indians with justice and humanity,
and to forbear all encroachments on the territories allotted to them;
accordingly, all individuals are prohibited from purchasing any of
your lands; but as you know that, as your white brethren cannot'fe?d
you when you visit them, unless you give them ground to plant, it is
expected that you will cede lands to the king for that purp?se.' But
whenever you shall be pleased to surrender any of your terr1tor1e§
to his majesty, it must be done, for the future, at a public meeting

of your nation, when the governors of the provinces, or the superintend-

ent shall be present, and obtain the consent of all your people. The
boundaries of your hunting-grounds will be accurately fixed, and no
settlement permitted to be made upon them. As you may be assured :
that all treaties with your people will be faithfully kept, sohit .ﬁ
expected that you, also, will be careful str}ctly to observe them.

50

of course, predicated on the Crown's




in the

territory which it occupied,

In the words of the

Supreme Court
respecting Brit

ain's historical policy with the Indians;
"This w

as the settled State of things when the war ¥
80/

of our revolution commenced, '

History also recor

ds that the Colonies in their rebellion against the

then Mother Country, desired most assiduously to avoid conflict with the

Indi

ans and conducted negotiations with them with that end in mind,

As

a consequence the inceptive relationship between the former Colonies

in revolt - struggling for their fre

edom - and the Indians was not

that of

a superior power enforcing its will upon the Indians, but to

placate

a war-like people which might very well measure the difference

between success and failure; victory or defeat.

Significance must be

ascribed to the fact that during the Revolutionary War the United States

. entered into numerous treaties with the Indians, among them being the
® ’

81/
"Articles of Agreement and Confederation with the Delaware Nation."

Objective of and nced for the treaty was declared in this excerpt taken

from it:

"And whereas the United States are engaged in a

just and necessary war, in defence and support of life,

liberty and independence, against the King of England
82/

and his adherents, * % % 1

i i ing'" nin;
Continuing, the treaty recites that the "said King" was maintaining

80/ WVorcester v. Georgia, 31 I. S. 515, 548 (1832).
Ez/ 7 Stat. 13 et seq.
82/ Article III.




posts and forts

throughout the lands of

the Delavares and the United

States was {(n need of

accesy

across the

lands of the Del
Frovision was

aAvare Nation,
also made

in the document pursuant

to which the pe

lavares

wore to assist the

Struggling Nation in its

war

against Great Britain
and

"to join the troops of the United States

aforesaid,

with such

@ number of their best

and most expeart

warriors as they can Spare, consistent with

their own

83/
in concert with them, * % % n

safety, and act

In consideration o

f the very valuable assistance accorded to it, the

United States covenant ed

as follows:

" [ it would_/ guarantee to the aforesaid nation of
Delawares, and

(" in the fullest

their heirs, all their teritoreal rights

and m

st ample manner, as it hath been

bounded by form

er treaties, as long as they the said

Delaware nation shall abide by, and hold fast the chain
84/

of friendship now entered into."

Casting the arrangement in its proper perspective, this Nation and the

i " arties."
Indians referred to themselves in the treaty as "the contracting p .

No guardian and ward relationship there; rather a covenant for mutual

assistance and recognition.

83/ Article 111

84/ Article VI,




Similar Exreaties were negotiated and entered into durlnz the
Period when the Articles of Cnntvdvrﬂlinn vere in force and effect,
After the adoption of the (Tnus;liln(.inn of the United States {n 1787
fumerous other treaties were entered i&lo with the Indians, many of
them involving lands in Western United States. A review of thoge
treaties, many of which were contemporaneous with the adoption of the
Cuuﬁtilutiun, is instructive as to the rvlnlionship between the Nation

and the Indians at the time, and provides the correct perspective of
that relationship, Frequently the arrangement between the United States

and the Indians was denominated "A

Treaty of Peace and Friendship"
86/

as
with the "Creek Nation."

Violations of the treaties by the United State

§ does not

detract from the nature of the covenants when they were effectuated

by the parties to them. Those violations caused consternation to

er, The Office Of Indian Affairs - U. S. Government

onograph No. 48; page 14:

x, with the Six Nations (7 Stat. L., 15)

Fort McIntosh, with the Delawares, Wyandots, Chippewas, and
Ottawas (7 Stat. L., 16)

Hopewell, with the Cherokees (7 Stat. L., 18)

Hopewell, with the Choctaws (7 Stat. L., 21)

Hopewell, with the Chickasaws (7 Stat. L., 24)

Mouth of the Great Miami, with the Shavnees (7 Stat. L., 26)

Fort Harmar, with the Wyandots, Delawares, Ottawas, Chippewas,
Potawatomi, Sauk, and Six Nations (7 Stat. L., 18,33).

Fort Stam

6/ 7 Stat. 35 et seq.
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provided

that the

FLENE of any State within its own limits be
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in the Fi FALIsE pointed

“22L pointed out the anomaly created by

ovision, in urging the adoption

IX

. ' t L Papers, Scott, page 236:
v i ¢ re with the Indlan tribes, s very
pr y ! two limitations in the Articles of Confedera-
. s W tion obscure and contradictory, The power
18 there restralre to Indians, not members of any of the States, and
S 0ot to wi te infr L ttive right of any State within
8 o ' '

.. W scription of lanas are to be doemed members
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of the Articles

Ovislon was qd.,;

ted as o

the United

States

of Americy;

all

have Power:

f sl
foreign Nations, and

'y and with the

90/

Indian Tribes; » » *

fganic law are 411

doubts as to the

B8Ard to {te

lr:Jfﬂnnuhlp

with the

delegation by the Sta

s to

pover and authority {n Indian matters, i{s this

the "Ordinance of 1787:

shall always be observed

lands

and property shall never

them without their consent; and in their

'y never shall be invaded

been

@ question of frequent

F i Yy & tention in the Fec councils, And how the trade
with 1 ns, ¢ e bers of a State, yet residing within fts s
L lative | tion, can be regulated by an external authority
far intruding on the {nternal vights of legislation, s
tely In rehensible. This is not the only case, in wvhich

4 .
1« oniederation have inconsi R

derately endeavored to

n i esibilities; to roconcile a partial sovereignty in

fovereignty in the States; to subvert a
m, by taking away a part, and letting the whole

’

50 Constitution of the United States of Averica, 1787, Article I,
"~ See, 8, Cl. 3.
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United S:a v. Aht 1

footnote 23 (CA9, 19%6).

"
UPTeme Coure

the econ mic
Through the disnf-

fallure of the

nomic l(ab:llly

“nl susmarizes the

this nation, the chief

Indian policy has revolved

nationa vhose

transfer Indian lands

286 (1942
39

U.S5. 598, 607 (194)).
&7 (1948),

fet, 236 F.2¢4 321, )37 and




here ¢ gineers,

Lract tlr,_--rl-‘!.\r.'

& man of
'T & duty te exere

that, The susrdian

'\l of
the extent

of his

ta, Section 174,




that the Nat{ona] covorn-ut

cou drclnrvd, Among other things;

"At the Erial of Bald suft the court ghaly apply
&% respects the United States the Same Principles of Law
&8 would be applied to an ordinary llduclnry and ghal}
settle and determine the rightg thereon both legal and

equitable of saig Menominee Tribe against the United States

102

nulvirhs!andlns lapse of time Or statute of limitations

From the findings, conclusions and the Judgment in the last cited dect-

sion it is evident that the broad Precepts of the law Teviewed above

were applied against the United States of America,

In a companion case to that lage cited, the court had this
Lo say with respect to the performance of the trust responsibility
owing by the United States to the Indians:

"We further think that the prov;s(on of Section 3
of the Jurisdictional act concerning the principles
applicable to an ‘ordinary fiduciary' add little to the
settled doctrine that the United States, as regards {ts
dealings with the property of the Indians, fs a trustes."

‘Law Institute. Re : Trusts, Section 176,
'Ax’;‘er;!cx‘l:‘n:(:( ;;fé:u;‘f'lf::s:::?:m;ﬂe United States, 101 Ct. Cls.
22, 23 (1944),

The Menominee Tribe of, Indians v, The United States, 101 Ct, Cls,
10, 19 (1944),
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Where dise
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104/
Lrustee of hig dincrotion."

Principle

Y the

In fegard o this

there will be further Comment upon it {n
that aspect of this Consideraeq {
s §lderatior elg
on rLlatxng to the Separation of Powersg,
From that same Source, the Criteria ge for ' i
et forth below are taken which
»
o : 105
deteruine waether the trustee hag fulfiljeq his obligation i Full
consideration of those Principles goes far in establishing the natyre
of the Nation's obligations to the Indians,

Rospocling the eéXercise of adminislrative discrction, this
Statement has also been made :

"To the extent to which the trustee has discretion,
the court will not control hig exercise of it ag long as he
does not éxceed the limitg of the discretion conferred upon

106
him. The court will not substitute its own judgment for hig "

104/ erican Law Institute, Trusts, Section 187, page 479.
105 "In dulrrmining the question whether

the trustee is guilty of an
failing to exercise a power,
may be relevant: (1) the extent of
"Tetion intended to be conferred upon the trustee by the terms
of the trust; (3) the nature of the power; (4) the existence or non-
existence, the definiteness or indcfinitcnoss, of an external standard
by which the rYeasonableness of the trustee's conduct can be Judged;
(5) the motives of the trustee in éxercising or refraining from exer-
cising the power; (6) ‘the ekistence or istence of an interest in
the trustee cnnflicting with that of the benc[iciaries." (American Law
Section 187, pp. 480-481.)
3d ed., Section 187, p. 1501,

abugse of discretion in

exercising or
the follow

ing circumstances

non-ex

Inﬁti(n(c, Trusts,

106/ 111 Scott on Trusts,
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Judgment ,*

of the truse obligation owing

erican Indians {g that it must

ity to them. It has been declared

dian to the ward that, "The trustee

clary to administer the trust solely in

eficiary." vavutly it has been authorita~-

United States owed "the most exacting fidu-

the Indians, even {f it should prefer

rsup other {ntere 3 der

T no circumstances can the United

in further obligations, act {n competition with
110/
of their rights,

ction 187, p. 1501,
Section 170,
States, 364 F.24 J20, 322

» Trusts, Section 170, p. 431 et seq,
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i-'rro«l-vm in the

exXercige
“are, skil)

and di) {gence
Prope

£ Performan
United § . ce_ b
United 3yd("“. lrun[cp_ 0 v Oy the

gard to the admi
nislrntion
rights . of landg and

to the uge d

. | O the use of Vater for the €Conomic dcvelopment of the Indian
eservations, Sharp constriction of that freedom of discretion by
Teason of laws now in force, gravely impairg the activitieg of the
officials and agencies charged with the obligation of fulfilling the
trust responsibilities to the Indians delegated in the Constitution by
the States to the Nation. That constraining influence upon the economic

development of Indian Reservations will next be considered.

CONFLICTING RESPONSIBILITIES UNDER THE LAW GRAVELY
IMPAIR THE CARE, SKILL, AND DILIGENCE REQUIRED OF

THE SECRETARY OF TIIE INTERTOR AND THE ATTORNEY GENERAL
IN THE PRESERVATION, PRbTECTION, ADJUDICATION AND
ADMINISTRATION OF INDIAN LANDS AND RIGHTS TO THE USE

OF WATER, THUS IMPEDING ECONOMIC DEVELOPMENT OF THE
INDIAN RESERVATIONS

(a) Economic development of Indian lands and rights to the use
of water within the purview of the Constitution: o

Its genesis being the Constitution itself, the trust responsi-
bility of the Nation to the Indians must be fulfilled within the purview
of that d;cument. Earlier there were reviewed the checks and baladces
vhich are operative between the Federal and State Governments in the
field of water resources and, though in theory the plenary power over

Indian Winters Doctrine Ri

ghts was delegated to the Nation, in actuality

the authority of the States or those claiming rights to the use of water

111/

under them have a very real and far-reaching impact upon Indian rights. -

. , < YO.
111/ See Indian Winters Doctrine Rights distinguished from private app
priative rights to the use of water acquired through compliance
with State law % * %, page 37.
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& from that 8eparation of powe

Lield of Vater
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are very real,
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—————
: Paramount branches
Executive and Judicial,

Cunnl)(u(iux. Those 2
ALY Yagtotertvs ;oue::o;;rbfancﬁcs are defined by th
United States, % % %.u ‘¢in granted shall be veste
o g 3" (Articl octi
be vested in ; President of the é, ot L 1),
tion 1). "The judicial Power sf :é:ed States of :mefica;" (Article IT, Sec-
buprfmc Cour?, and in such inferior Courts as the~bz;jj;s:em:es;ed in.one
to ll;u urdéxn and c?tablish.” (Article III, Section ?)- TR
the provisions of the soroniot,ihe Povers of gvernment as prescrived by
i C‘Iﬁt}t i nsti quon, Justice Story stated: "The object of
ilc « E. u.1(n was to establish three great departments of government;
lhc.flrst to pass laws, the second, to approve and execute them,
and the third to.expound and enforce them." (Martin v. Hunter, 14 U.S. 304,
328 (1816)) Admittedly, "The Federal Constitution nowhere declares that the
three branches of the Government shall be kept separate and independent."
(Ex_Parte Grossman, 267 U.S. 87, 119 (1924)) Nevertheless, in speaking of
the separation of powers under the Constitution of the United States the
Supreme_Court emphasized: "In the main, * % % that instrument [fthe Consti-
sution_/ the model on which are constructed the fundamental laws of the
States, has blocked out with singular precision, and in bold lines, in its
three primary articles, the allotment of power to the executive, the legis- *
lative, and the judicial departments of the government. It also remains &
true, as a general rule, that the powers confided by the Constitution to
one of these departments cannot be exercised by another." (Kilbourn v,
Thompson, 103 U.S. 168, 191 (1880)) Thus it is recognized that the respec-
tive branches of government must exercise the powers with which they have
been invested and may not encroach upon the area of authority conferred
upon the others.
A concomitant principle is the prohibition against the delegation by
those branches of government of the powers conferred upon them by the Con-
stitution. That principle has been repeatedly applied in regard to the
powers vested in Congress. This statement respecting the general subject
is particularly pertinent: "It is a cardinal principle of our fundamental
law, inherent in our constitutional separation of the government into three
departments and the asgignment of the law making function exclusively to
the legislative department, that the legislature cannot abdicate its gower
to make laws, or delegate this power to any other department or body.
(Panama Refining Co. v. Ryan, 293 U.S. 388 (1934), note 79 L.ed. 476) On
the subject the Supreme Court of the United States commented as follows:
"Congress cannot transfer its legislative power to the State - by natuze
this is non-delegable." (Knickerbocker Ice Co. v. Stewart, 253 U.S..l 9,
164 (1919).
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sulgated
wilgated, now are in force and effect

Ee omic leve lonme meri
Conomic development of American Indian Reservations in western

' > ) s ¢ c i
United States through the exercise of Indian rights to the use of water

119/

is provided for in detail in those rules and regulations. Those

120/
rights are presently ;xcrciscd in connection with irrigation, fishing ,
121

power development, recreation and numerous other uses.

(11) Congress has

and the C

invested the Secretary of the Interior
iissioner of Reclamation with the power

and authority to construct and administer reclamation
projects to provide water to irrigate arid and semi-
arid lands in western United States, and other purposes:

In furtherance of making habitable the arid and semiarid

“public land" in western United States, the Congress in 1902 adopted

|

116/ 5 U.S.C. 485,

117/ 25 U.S8.C. 2; See also 25 U.S.C. 1, 1A.

118/ Title 25 Code of Federal Regulations Indians.
119/ 25 C.F.R. 191.1 et seq.

120/ 25 C.F.R. 89.1.

121/ 25 C.F.R. 231.1 et seq.

I
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Consent of the Senate, "
-

Associate
Solicitors for the Bureau of Indian Affairs,

the Bureau of Reclamation,

Bureau of Land Management, and others

» are under the immediate direction

and responsible to the Solicitor of the Department of the Interfor,

(b) Congress has constituted the Atggfpfij@porQL ﬁq_ﬂu-f1Uf(
law officer of the United Stateg Wh1117U33£?L1{£3:¥f%ﬁ2
of Indian Affairs, the Bureau of Reclamation; anf ¢ L?zure

the United States against claims by the %ndlans or se

without compensation of their properties:

Congress has provided that: "There shall be at the seat of
government an executive department to be known as the Department zég/
Justice, and an Attorney General who shall be the head thereof."
I: is t;e Attorney General and members of his staff who represent the
American Indians in actions to preserve, protect and adjudicate their

the use of water. Moreover, the Attorney General represents
i inst the Indians in their actions for compensation
the United States agains i

f Claims
issi d before the Court o

i Claims Commission an

before the Indian

in the United States District Courts.
or

43 U.S.C. 1455.
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5 U.S.C. 291.
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25 U.S.C. 70; 25 U.S.C. 70 w.
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Competing with Indians for a suﬁply
of water which is inadequate to meet all ‘present and future demands

Because of the magnitude of its Projects, the Bureau of Reclamation ig

the chief competitor with the Indians for that insufficient supply.

Politically oriented and powerfully backed, the Bureau of Reclamation
has taken and continues to take from the American Indians throughout
western United States rights to the use of water for the projects which
it builds. Satellite agencies of Recla;g;ion join forces with it in
1

this uneven struggle with the Indians.

Impact upon the Solicitor's Office - which Congress has directed
shalllperform the "legal work" for the Department of the Interior - of : 4
the confrontation of the agencies competing for the always short supply

of water is far-reaching giving rise to results which frequently are

disastrous to the Indians. Fully to support the Winters Doctrine Rights

of the Indians as enunciated by the courts creates a legal impasse.
Reclamation could not countenance it. :o force payment to the Indians
for the rights which have been seized for ReFlamation Projects goes
far ;eyond the power of the Solicitor - indeed, the tenuous basis of

i ilieu
project financial feasibility might well collapse. It is inam

rks
28/ Numerous agencies, Fish and Wild Life, Recteation,dﬂa:izn::n:: s
: Bureau of Land Management, all participate in thi R:ZIam:tion.'
undertaken on the stream systems by the Bureau o




~ike of the

ir hrrxtagp

American Indians are :

the control of those

sponsibilities for
Protecting their interests,

It is not an overstatement to declare
that the So

o ' »
licitor's Tepresentatives are frequently Professional victims

of a system {11 suited to advocate much less Protect the Indian interests

(d) Conflicts within Justice De

partment respecting the American
Indian rights to the use of water comparable to those within
Interior:

In fulfilling the responsibilities and exercising the powers

conferred by Congress upon it respecting the American Indian rights to

. the use of water the conflicts confronting the Department of Justice

5 are similar - sometimes more severe - than those confronting the Depart-
ment of the Interior. Charged with the oblig%tion of prosecuting suits
to protect and have declared Indian rights, that agency is likewise
charged with the obligation of representing the United States when
Indians 'seek restitution for seizure of their rights by other agencies
of the National Government. Under those circumstances attorneys in
the Department of Justice have actually been engaged in preparing to
' defend against claims asserted by the Indians simultaneously with

another éroup of attorneys in the same division preparing to try suits
to protect those Indian rights. As a consequen?e the attorneys acting
on behalf of the fiduciary are confronted in the same office with the
attorneys defending against the claims, thus presenting the irrecon-

office.
cilable conflict which could never prevail in a private law
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the Use of
T WS vater are b
-t . vie 'd)“dlcated

e Bures f Recl
3 0 lf(.‘ﬂd[luﬂ lxkewx-e

. - Feums tane €8, In -'*i'r*iuvnh-ly rrpxescnllng the lndung
. . ¢ Same moment Fepresenting the chief Opponents of those Indfan
s lms Loss to the Indians either actually through the form of the
g ce subseque tly the interpretation of it, Starkly outlines the
impossible $ituation {n which the

American Indians seek to have their
Fights preserved.
In the light of the preceding review there is a grave question
a8 to whether the trust responsibility owing to the American Indians
in regard to the economic development of their Reservations can be
fulfilled by the Nation under the existing Federal Establishment,
{ PRESENTED: UNDER EXISTING LAWS AND POLICIES
(?4:\:-')7‘1-2;:‘1'}‘” HE :.)\’II<7)‘L‘\‘IRG:)}I‘I:;:U‘;T[J:;;?:LITS TRUST
RESPONSIBILITIES OWING TO THE AMERICAN INDIANS IN RE-

GARD TO THE ECONOMIC DEVELOPMENT OF YHEIR LAND AND .
WATER RESOURCES?

IS

Response to this question and the action taken based on
that response is the basic objective of this consideration. Being
a complex matter there is no easy resolution of it. Being a legal-
political question - for that is the relationship between the Nation
and the American Indians - disposition of it entails a careful review
of the actual performance by the agencies involved to evaluate the

cases of
System as it functions under law. Consequently documented
ys

that System in operation will be set forth,
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'8 and preservin
“ ’ : Fiserving Indtan
Abts AS relterated vithous
¢ TONNGNC water 1n the arid and
’ 3 . . ‘
*d H 3 ¢ in any progra §
W Program of economic levelos
VWAC Cevelopment on the
india Reserva ' m .
: O ) ensue, Char tex 3
Afacteristic examples of the problem
vt . . ! ' 2ed an b ral
Y dlscuss as t felate to the subject,
Y TRUCC 0 FRESERY IR RICHTS TO THE USE OF WATER
AN ANTTANUM CR £
3 b 4 ’ {
(a) fakimas | 8 rights:
) 4
Few cases ave better docu ented than that {involving the
struggle of the the Bureau of Indian Affairs to protect and

preserve the rights of the Indians {n Ahtanum Creek. It will be recalled
that the Ahtanum Creek has been alluded to as the cradle of irrigation
in the State of Washington. There the Yakimas first irrigated their
gardens in the late 1840's.

In 1855 the Yakimas entered into their Treaty with the United
States and Ahtanum Creek was constituted the northern boundary of their
Reservation. In the early 1860's lands north of the Creek were patented
and early settlers occuplied them. Without water neither the lands of
the Indians south of the stream nor the non-Indian lands north of it
could be successfully cultivated.

12 / See a;)x;ve,_f;(_x\<)lc l)T page 12,
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on the Reservations -
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needs.

Consternat
boctrine and its appil

138/

od en : by
135/ See above, page
136/ § above, page
137/ Sed above, pa
138/ It is of interes

River In

similarly was a party
of the Winters Doctrine.

entered in 1910 is &
rights, His activitl
is but an example of

v
totally ignore the fact that the

their claimed rights.

{on flowed from the pronounc

. ]
)
bfave .
.
. g
£ the cont
2 o ’ tiet bee
’ S8 lweey
NPATnenr o4
; Interios
y . R .
Jears » mao
Vas made e
) . Cepeatad and
> v
: an Af
Affs ' and A T nd
. ans them
. 2
* agalng
& #leady ¢ roachment
B a
1ma
8 v & .
- A 145" [ 4 g
reca . t of A
¢ Appeals for the Ninth
i the ) er eciston in ¢t "
e 100 in the United States Districe
A )/
» 3 t o 1
M ana, n 1907 the Sup:
: In 1907 the Supreme Court enunciated
In 1908 ¢t Court f 01 } i
Court of Appeals for the Ninth
£ ad est
in

loctrine, declared that the Indian rights to the

for present uses, but for future requirements”

aic development to meet increased

ment of the Winters

That consternation was expressed,

s 14 et seq
s 18 et seq
¢ that Chief Engineer Code in regard to the Salt
w and Ca McDowell Indian Reservation,
to seeking to deprive the Indians of the benefits

Decree on the Salt River

The infamous Ke
properly to assert the Indian

part of Code's fallure
es have also been found i{n various other areas. His
oyees in the Department of the Interior who
Indians are entitled to protection in

[ 4]



Carrying out an investigation which he WVas directed to undertake b

' y
the ﬂqurKJXy of the Interfor, HJv;ud teferred to the fact that the
7 A:(uxury,

2 | ~ ed )
as directec had Postponed the

by “Hunhxngzuu“

" Was intended to Protect the Ind{an Tights (n the Stream

'
the dispute, Stating among other things:
Engineers {n charge of the Yak{ma

that

litigation may be avoided on

*

litigation #* # % might stop

ke a settlement difficult

especially that of the United

Cvu!inuin&, this investigator

@8 that, as between the carly white

made prior and beneficial use of the waters

itream, and the Government, which, as guardian

water rights, had not done so, the latter
Party to make restitution to the Indians "

to the Secretary of the Interior is reflective

of the gravity of the situation facing the American Indians. As an

employee of the Department of the Interior he was requested to investi-

Bate a conflict between the Indians and non-Indians. Recognizing the

fallure of the Department of the Interior to fulfill f{ts trust responsi~

bility to the Indians and to protect their rights, he recosmended an

139/ Letter dated October f7, 1907, from Chief Engineer Code to chf
rap Sccrclnry of the Interior

.
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' abandonment of those rights to the non-Indians, He, moreover
2

curred in the Postponement of the initiation of pPro

Justice Department,

tion of their obligations,

(e) lggggigg;jg}emn:s to give 75% of Indian Ahtanug Creek water

Lo non-Indians - reta;T7Eﬁ??E;—EE;~YEE;;;;T~_—~—____~_—-

\

Confronted with conflicts between the Indians and the non-
Indians; obviously fearfuyl that the Indian interests might Prevail;
Pressured by the Bureau of Reclamation, indeed, guided by the Chief
Engincer of the Indian Service, the Secretary of the Interior by an
agreement dated May 8, 1908, Purported to grant to the non-Indians 75%
of the Ahtanum Creek waters; to retain 25% for the Indians, Years were
to pass before the Indians were informed of the agreement,

Repeated efforts were made by the Yakimas and the Bureau
of Indian Affairs seeking redress for the great wrong thus perpetrated \\\
against the Indians. In 1915 the United States constructed the Ahtanum
Indian Irrigation Project. 1Its benefits to the Indians were minimal
due to the fact that after approximately July 10 of each year the
non-Indians under the 1908 agreement received virtually all of the
usable water in the stfeam.

Stunted crops, poverty and bitterness on the part of the

Yakimas whose lands were entitled to water from Ahtanum Creek were,

of course, results of the 1908 agreement. Hostility between the

78




Indians ang the non-Indiang was all-petvasive
L

each irrigation Season

attendant damage to the Indians,

(£) Forty-one (41) years after first Iequest to Justice it filed
action to quiet title to Yakima rights in Ahtanum Creek; .
fiftz-eight (58) years later the Yakimas recovered their rights;
Yakimas forced to act to prevent loss of the rights which .
they had decreed to them: e

years the Justice Department initiated an action to quiet the title

to the riéhts of the Yakimas in Ahtanum Creek. In excess of fifey-
five (55) years after the matter was referred to that Department for
action the Court of Appeals for the Ninth éircuit directed the entry
of a decree awarding to the Yakimas each year: (1) all of the water of

141
Ahtanum Creek after July 10, the commencement of the short water period;

the Eastern District of Washington.
141/ 330 F.2q 897, 913, 915 et seq,
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| il

(2) a right of reversion to the quant

ity of water Strictly limiteq
to irrigation the von-Indians are

of high runoff

Y 10 of each Year to djye

47 c.f.s. of the flow
| 143/
mentioned, '

of the stream, Strictly limited to the Purpose

was contemplating a settlement,

they came to Washington, informed the

officials that they would reject any effort of that nat

ure again to
Ainvade their rightsg,

and vigorously they would undoubtedly haye been subjected to another

chapter of their history since 1906.

(8) Economic development of Yakima lands curtailed by acts of
Justice and Interior; effects of that conduct continues; f
threat of loss remains:
——==20Z% 10Ss remains

Flagrant

breach by the United States of the trust responsi-

bility to the Yakimas most severely curtailed the economic development

of the Indjan land entitled to water from Ahtanum Creek for two genera-

tions. Yakima Valley is one of the world'

§ great produce areas,

especially for apples, cherries, pears and similar fruit. Hops are

182/ 330 F.2d 897, 913; the x
court is as follows: "y
these particular indivi
* % % then their right ; :
reduced, and those gf the Indians, in like measure, great::.' e

143/ NOTE: 1In addition the Court of Appeals recognized the In ::encgd
to recover compensation for the severe losses they ha: e;giiﬁae P
by the 1908 agreement. A claim previously filed by the oyl
the monetary loss was dismissed based upon the decree :; bl
their favor at the direction of the appellate court, a

above,
-

eversionary clause enunciated by_the
hen the needs of those parties, / i.e,

£0
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becauge

n-Indiang 75% of the
fruit coulq not be successfull; raised,

Accordingly, the

Indian lands only produced short

~water Crops, for example,

8rain and

less than two full cuttings of alfalfa,

alfalfa Production has greatly increased,

No longer are the lands

limited to the short-water crops.

Orchards are now being planted

on a large scale,

though production from them is, of course, years

away.

Income from the lands in question has rigen by hundreds of

thousands of dollars a year,

Yet it is too clear for question that

' 3 the Yakimas were gravely injured from the standpoint of economic

development and that damage of necessity is continuing in character

i because of the retardation imposed by the unconscionable 1908 deal
|

made without their knowledge.

Threats against the Yakimas' rights continue. The Bureau

of Reclamation has attempted to secure their agreement to the con-

Struction of ga Teclamation project on Ahtanum Creek, Now well

experienced, the Indians peremptorily reject that Bureau's activities.

Yet the Bureau continues projects along the Yakima River and it is

reasonable to expect that the Indians will be presented with a threat

of seizure or invasion of their rights,

Another cause celebre invoiving the stifling of economic

development of Indian lands by the seizure of their water will now

' be considered.
|
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DESTRUCTION OF PYRAMID LAKE -
ECONOMIC DEVELOPMENT

» @ defile between the mountaing descended

rapidly about 2,000 feet; and filling a1} the loﬁer space

was a sheet of &reen water some twenty miles broad, 1t

broke upon our eyes like the ocean, The waves were curling

in the breeze and their green color showed it to be a body

of deep water,

For a long time we sat enjoying the view,

It was like a gem in the mountaing which from our position
: 144/

seemed to enclose it almost entirely,"

Interior's Bureau of Outdoor Recreation, in 1969, reiterated Fremont's

glowing description of Pyramid Lake in contemporaneous terminology:

“"Pyramid Lake by virtue of its leviathan proportions,

year-round water-oriented recreation season, outstanding
.sport fishery potential, and wealth of aesthetic, geological,

ecological, archeological and historicgl phenomena is presently
a recreation resource of national significance,

"Pyramid Lake offers greater undeveloped potential
for supporting high-quality water-based recreation oppor-
tunities for a large number of users than any other lake

:“(lv‘/
in norther Nevada and California."™

144/ Harold w, Fairbanks, Ph.D., Berkeley, Cal., U.S. 090;8§1C§é7fUtVey
Library March 5, 1901 The Popular Science Nonthly,6 >
145/ 1969 Report of Bureau of Outdoor Recreation, page 14.
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Not mentioned by the last Teport is the

dcstruction of Pyramig Lake

146/
clamation are changed,

unless present Plans of the Bureau of Re

History of Pyramig 1,

‘e

ake is g reflection of the call&és
disregard of Indi

an property, their

it is a Prime exam

PTreserving the

147

most elemental features of human dignity,

(®) 1859 - the es

tablishment of the Pyramid Lake Indian
Reservation:
———===tlon

The Northern P

aiute Ind

ians were the victims of the westward

movement of “eivilization,n In the late 1840°

§ gold and silver brought
miners to Nevada,

Shortly the ranchers and farmers were to arrive,

Indians who hag adjusted to the desert environment and survived the

rigors of it, To a4 marked degree the Paiutes gained their sustenance

from fish taken from the Truckee River and Pyramid Lake, The Truckee

River rises on the California side of Lake Tahoe, proceeds down the

Precipitous eastern slopes of the High Sierras, crosses the common

boundary Separating California and Nevada, terminating in Pyramid S

Lake which has no outlet,

From a task force Treport to the Se

cretary of the Interior this '

Statement is taken:

146/ See House Document No, 181, 84th Congress, 1lst Session, Washoe

Project, Nevada-California Letter from the Assistant Secr;tl;z;
of the Interior transmitting a report and findings on the ;.tho
Project, Nevada and California, pursuant to section 9 (a) o .
Reclamation Project Act of 1939 (53 Stat. 1187).

147/

See in this regard the articles in The New Yorker, January 1 through
January 22, 1955.
-
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are a fis
for many gener
From that same re
tance of the fishery,
"™ % % Captain John C. Fremont * % % reported;
L~Pyramid_7 1
with untold millions of brilli

throat trout,

Sa

Forty-one years

statement by

1885 that,

trout, Salmo purpuratus Henshavi * % % n

"The / Pyramid 7 lake is

-

"The Pajute

Indians of the Pyramig Lake were and

h-caLing People. Their Primary Natural Tresource

' 14
ations has been the Lake angd its ftah."_-gl

POTt it is possible to determine the historic impor-

This éxcerpt is quoted from that Source:

ake / in 1844_7 was found to be teeming

antly colored giant cut-

Indians came from as far away as the Great

149/
lt Lake to obtain them for food, ™

after the succinct, accurate and highly important

Fremont, the United States Geological Survey stated in

abundantly supplied with splendid

150/

Due to conflicts between the settlers and the Northern Pajute

Indians the Pyramid L

ake Indian Reservation was established in 1859,

It is comprised of a limited land area which completely surrounds

Pyramid Lake
date the Indi

a source of s

—

4

o

/ Action

l

—
J
=
NS

l

and embraces a segment of the Truckee River. From that

ans resided on the Reservation with the fishery constituting

ubsistence and income.

Program For Resource Development Truckee and Carson River

Basins California-Nevada, page 20.
Ibid., page 19.

United States Geological Survey, Geological History of Lake Lahontan,
Israel Cook Russel, 1885, page 62,
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orted on the "-l?v'.n.'hx!
SAan life"™ L

15
existing Vinnemuc LY

KCa l.A':,cq_

L8 reported the fact that

s a8 well

&0 several

0 Secry

fetary that:

ATroat-trout (lnhc:y of Pyramid

KE® River ceased

to exist about 1938,

take has made t}

¢ lover river

A trout fishery has

and artificial means

lamation Act, the objective

habitable the arid and semiarid

Nevada's then Senator Nevlands

nsequence the Newvlands Reclasma-

to be constructed,

politics coalesce {n regard to the

lled disaster to the Northern Pajutes,

! Al Geographic Soclety, Miyslography of United States,
Present and Extinct L £ Nevada, V. 1:1896, pp. 101, 114, 115,

152/ Popular Sclence Yonthly, Vol. 58, 1900-01, pp. 309,

133/ Action Program for Res

urce Development, ete. pages 26-27,
seq.

L35/ Bee above, pages 67 ot




South of the Truckee R

iver Bagin

T eéntirely Separate

from it - 15 the
Carson R

iver Basin. That

river, like

the Truckve, rises {n ¢

alifornia
and enters

Nevada, E

‘arly settlers in Nevada diverte

d water from the
Carson R ver t

o irrigate their

lands . Like al} we

Stern Snow-fed gtre

ams
it is

highly errat ic,

Producing an abundance of water in the

early spring
and doclming, r

apidly in flow as the

Snow melts away,

The need to impound

water for

late season use was

4 necessity. Lahont

an Reservoir on the

Carson River was built to

impound water from both

that source and the

Truckee River.

To the reclamation planners the Yield of the ¢

arson River was

insufficient.

They desired to provide

additional water for the Newlands

Project by the cons

truction of the

Truckee Canal to divert Truckee River

water out of the Truckee River

Basin away from Pyramid Lake for use in

the Carson River Basin. That Canal was completed in 1906.

Grandiose plans for the Newl

ands Reclamation Project failed,

Poor soil, a short 8rowing season,

poor drainage, and bad engineering

contributed to that failure. of

a huge area originally planned as

embracing 287,000 acres of irrigated land,

an average annual irrigated

area within the project,

after sixty years of operation, has been esti-

mated at slightly in excess of 50,000 acres.

Financial failure of the Newlands Project was, of course, the

result of physical failure of it. Write-offs of almost half of the

on
interest-free Federal investment was made; massive subsidies in addit{

Lo write-offs came from the sale of electricity, collection of grazing
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fees, other Sources of income having no relat

ionship to agricultural
Production from the irrigated lands, has kept thig grossly submarginal
Project in existence, s

. (d) §$izuro without payment of com eénsation, of Indian Truckee
Blvor rights to the use of water: destruction of Indian
invaluable fishery,

unconscionable waste i

from Pyramid Lake., A large part of the diversions after irrigation,

returned to the river and flowed into Pyramid Lake,

Drastic reductions in the quantities of water entering Pyramid

Lake came about by diversions out of the Truckee River Basin  to irrigate

Carson Valley lands in the Newlands Reclamation Project, either directly

or from impoundment in Lahontan Reservoir,

Under a 1926 contract between the Secretary of the Interior

and the Truckee-Carson Irrigation District, a Nevada public corporation,

the District assumed the responsibility of administering the Newlands
Project, including but not limited to the diversion of Truckee River
water away from Pyramid Lake, with the disastrous cénsequendes to that
Lake which have been described,

For in excess of forty (40) years the District had practiced

uncontrolled diversion of Truckee River water away from Pyramid Lake.




In anticipation of the need tq Secure Sufficjent
Reclnmation Project now lex Structq

ject v undey conerucllon, changes were Tequiregd in
the diversiong by the Irrigation Districe from the Truckee River
These changesg will be re

on the subject,

directed,

Seizure of the Indjian rights to the use of y

ater - much of
t payment to the Indians,

it wasted - has been done withoy

authorized the condemnation of the rights of the Pyramiqg La
Indians - that matter has never been resolved - thep there are two
Prime factors which have been tot

ally ignored:

(1) the Indians are

condemned; (2) Indian rights, if in fact condemned, could not be

taken for wasteful purposes because under the

basis, the Measure and the limit of any right on Reclamation Projects
156/

is beneficial use,

.Compensation for the Indian right of fishery so wantonly

destroyed, has not been paid. Yet, as reviewed above, that right
of fishery, 1like the right to the use of water, is an {;;7resc in
real PToperty having the dignity of a freehold estate. Injustice

of the seizure of Indian rights without just compensation or, indeed,
teed for much of the water taken, is underscored by this description
155/ United States V. Gerlach Live Stock Company, 339 U.S, 725 (1949).
156/ 43 u.s.c. 372; 383 et s

eq.
157/ See above, pages 15 et seq.

Water for the Washoe

If Congregg




of the Newl

engineer;

Although these lands are

used for wildlife Purposes, they have relatively little,

158/
if any, value for cattle 8razing purposeg,"

This report refers to the "extremely low efficiency of water uge' -

a kindly way of charging waste - on the Newlands Reclamation Project,

It concludes in substance, even with an efficiency of 347, - roughly

8 waste of 66% - there could be saved for Pyramid Lake 100,000 acre-

feet of water annually,

increasing saline content - assuring the ultimate death of this great
natural resource - the politically powerful forces in Nevada ignored
the plight and poverty of the Northern Paiute Indians, In these
graphic terms the effects of diversions to the Newlands Reciamation
Project - with its great waste - the Bureau of Outdoor Recreation
Treports in 1969:

158/ Report on Lower Truckee-Carson River Hydrology Studies, by

Clyde-Criddlc-woodward, Inc. Consulting Engineers, Salt Lake
City, Utah April 1968,




'

1567

1969 Report of Bureau of Outdoor Recreation, pages 43-44, -

"Since 1910, howcvcr, the lake level hag
8radually been receding with the eXception of a fey
brief Periods when heavy Tunoff yearg once again Tevived
the failing lake, Pyramiq Lake ig Currently gp feet beloyw
the lake level Tecorded 58 years ago aﬁd 72 feet below the
lake level which Fremont gay in 1844,

"The white man's tampering with Telated natura]l
Tesources in the Truckee ang ncighboring Carson River

basins hag greatly accelerated the decline of the lake,

Between 1888 and 1890, sawdust frop upstream mi]ig clogged
the Truckee River channe] Just north of the lake ang the
river waters were diverted through Mud Lake Slough into

the nearby and noy dry Winnemucea Lake., The Indians dammed

the Slough in 1890 and diverted waters back through their

normal channel into Pyramig Lake. Later the Federal govern-
ment, through the Bure

au of Reclamation, began diverting

Wwater out of the Truckee River Basin into the Carson River

Basin to Supply irrigation waters for one of the first
irrigation Projects in the Southwest~--the Newlands Project

at Fallon, Nevada. These diversions began when Dexby Dam

on the Truckee River was completed in 1905 and have greatly

atcelerated the decline in the level of Pyramid Lake, An

average of 250,000 acre feet is diverted annually out of

the Truckee River Basin for irrigation uses on the Truckee Bench

159/
and the Newlands Project,"
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8reat potentj
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ans - despair

lot of these People by reason
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nse value to the Northern
———= "T1¢ Northern
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fr lest 10)1n yldm1d Lake:

development of Pyramid Lake -

if it is not inten-

is very feasible with high financial returns

On the subject the Bureau of

"A properly developed Pyramid Lake will help meet

eation needs of a combined day-use

ancisco Bay

Zzone population of 13,814,243 in the year 2000,

Visitation to Pyramid Lake in that year should total

2

,375,000.
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"If Pyramiq Lake's

Tecreation resources are Properly

dovalnpvd, significant tangible ang intangible benefitg

Wwill accrue to the u.s,,

N
Nevada, Washoe County, the Reno-~

Sparks complex, local interests ang the Pyramig Lake Indian

Tribe. The direct tangible econo

mic benefitg from recreation

at Pyramid Lake could total $1,425,000 in general admission

fees, $15,462,625 in visitor expenditures ag the lake ang

over one-half million dollars in jobs annually by the year
2000. In the 32-year interim between today and the turn

of the century, a total 8ross income from the admission fees
and visitor expenditures generated by a developed Pyramid
Lake would accumulate to an impressive $202,380,000. A
developed Pyramid Lake will also generate additional annual
expenditures in the millions of dollars by visitors outside
of the recreation area for sporting equipment, car services,

160/
food, lodging, and gaming, etc,"

(8) Final Coup to Pyramid Lake - Thé Washoe Federal Reclamation
Project:

Demise of the "gem in the mountains" as Fremont described

Pyramid Lake, is assured if the Washoe Reclamation Project - now
abuilding - jg completed. Again, the interagency clash between the
Bureau of Reclamation and Indian Affairs, with the Indians victimized,
has become intensified. 1In explicit terms the plans to build the
Washoe Reclamation Project have been set forth; in explicit terms

i tige
the Project can be constructed only by the seizure of the last ves =

—

160/ 1969 Report of Bureau of Outdoor Recreation, pages 15-16.




of e diar rights 1! 2 T uc Y - me i
ti I é g § I I Kee Ithl Concom tan the desty -
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uc

o S Nl alia e :
tion of Pyramig Lake, foq all Practicgal PUrposes, ig Planned

Cunﬂruphy it will pe Fecalled ig 4 salient element i, Lhc

Newlands RCCIJMJ[AUH Frnjvct; it is €qually important in regard to the

Washoe Project,

i)

on_the Truckee Ri |
on_the Truckee River:

This Structure ig now being buile, 71¢ is a major Component

of the Washoe Project., A Capacity for 4t is now planned gt 225,000 acre-
feet, 1If used as PToposed under the Washoe Project it will take from
Pyramid Lake the water required ulLimatcly to stabilize it a5 a viable
body of Wwater, accentuate the decline of the lake, greatly increase

the salinity of it leaving it g dead sega,

(ii) wa

IVOir on the Upper Carson River:

feamu Re
Another major component of the Washoe Project ig Watasheamy

Reservoir on the Carson River, Substantial quantities of the waters

which otherwise would flow down to the Newlands Reclamation Project,

will be impounded in that reservoir for use in the Carson Valley above

the Newlands Project Lahontan Reservoir,

(h) Seizure of Indian water to provide a Supply of water for
Washoe Project:
—==08 lroject

When Carson River water is impounded at the Proposed Watasheamu

Resorvoir, thereafter to be used above the Newlands Project, an equiva-
lent amount of Indian water will be diverted from the Truckee River

away from Pyramid Lake to compensate for it, That seizure of Indian




water will, of course

decline,

could not be tolerated if the ﬁashoe Reclamation Project were to become
feasible. wWith the ingenuity of Prime planners, using their immensely
capable engineering staff, with judicious use of their vast powers,
the Bureau of Reclamation developed a plan. £t

For example, no longer would the Truckee~Carson Irrigation
District divert Truckee River "winter water" = pot required for irtignf
tion - for the generation and sale of electricity, with attendant
income so profitable to it in the past. That water would have to be

Stored in Stampede Dam to meet the Washoe Project water requirements.

A reduction would have to be made in the quantities of Carson and

161/ House Document No, 181, 84th Congress,
Project, Nevada-California.

lst Session, Washoe




Truckee River

Walers y

asted down the Carson River to maintain SWamps
for ducks, This woulgq impinge to 4 degree uPon Interior'g Stillwater
Wild Life Refuge - 4 fringe bone[icinry of the excessive divcrsiSns of
Indian Truckee River vater to the Newlands Rcclamation Project - a
satellite in the Reclamation orbit, Carson River water formerly
entering Lahontan Reservoir and there impounded for use on the Newlands
Project would be drastically Teduced by impoundmentg in the Watasheamy
Reservoir for use in the Upper Carson Valley and above Lahontan Reser-
voir. To compensate for the reduction of Carson River water Previously
available, Truckee River water impounded in Stampede Dapm - and such
water as might not be controlled by it - would be diverted out of the

Truckee River Basin, in addition to that Previously diverted awvay from

Pyramid Lake,

Simply stated: A1l increased qu

antities of water required
v

for the Washoe Reclamation Project would be taken away from Pyramid

Lake to the further injury of the Noethern Paiutes - g circumstance

giving rise to the next series of comments.

() Pyramid Lake Indians object to Washoe Reclamation Project -
they were m rily appeased, then recognized the need to

renew theix opposition:
—————1E€1% opposition

Opposition to the Was

hoe Reclamation Project was interposed

by the Pyramid Lake Tribe of Indians, Assurances were given by the

Department of the Interior that their interests would be preserved

and, indeed, enhanced. They withdrew their opposition momentarily.




Andai \ t wit ie art 0oL havir i
) X, ving as

disparate and con-

Bureau and the Northern Paiute

8.

ly Indian cc - g )
y i costs 4 consensus must be reached

trust law reviewed above, necessarily

ba

wiho

against the beneficlary for

1y ird party. Very properly the trustee is required -

that he have. a single loyalty, and that to

the beneficiary. Yet the Dej

art

nt of the Interior was forced to

weigh conflicting interests, the Indiar /ith no political power against

ful, politically oriented Bureau of Reclamation.

nce of the assurances to the Indians was that in the

administration of the conjunctive use of the waters of the two rivers,

ize the use of the Carson River waters

and to minimize the use of the Truckee River for the benefit of Pyramid
.

Indians, substance achieved by the

by the Bureau of Indian Affairs

and the Indians until almost too late.

In actuality the Indians found that: (1) They would be

deprived of the quantity of Truckee River water required to resolve

the conflict between the two reclamation projects; (2) They would be

stripped of the last vestige of the rights they claimed for Pyramid

to make physically feasible the Washoe Project.

When the light of those facts shone through, the Bureau of
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Indian Affairs withdrew i
airs ire ts appr 30 -
162/ pproval of the Departmental Task Force

R"O. . 0] fanes 4 g 3 $
eport; the Indians in effect joined the Bureau in its action

Se stari < > e i
(k) Secretarial rules and regulations on the Truckee-Carson Rivers:

Impossibility of fulfilling splintered and irreconcilable con
flicts within the Department of the Interior is often glossed over by

the issuance of rules and regulations which are a composite of vagaries

enmeshed in contradictions. That course was pursued in regard to con-

flicting interests on the Truckee-Carson River Systems., Impossible
objective was to stretch insufficient supplies to provide water for:

(1) the Newlands Reclamation Project; (2) Truckee Storage Project;

(3) Washoe Reclamation Project; (4) migratory birds; and (5) Pyramid

Lake Indian Reservation.
Those rules and regulations were primarily to obtain sufficient
water for the Washoe Reclamation Project, through further diversions of
water away from Pyramid Lake, and the limitation upon the grossly

wasteful practices of the Newlands Reclamation Project, thus providing
163/

Washoe with water previously wasted by Newlands. To placate the

Paiute Indians - but mever to recognize that the Indians had rights to

maintain Pyramid Lake as a permanent viable body of water - the rules

and regulations provided for the conjunctive use of the available

supplies from those two streams, and that:
dian Affairs

62/ lMemorandum of July 14, 1966, from the Commissioner of In
" to the Chairman of the Task Forcc{ )

163 Any doubt that the objective of the rules an

4 przvido water for thelwashoo Reclamation Project is -removed wh:n
consideration is given to the above cited Washoe Proécct, Nev: a~-
California, House Document No. 181, 84th Congress, First Session,
and the plans now progressing to complete that project.

d regulations is to
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¥ coordinated operation and control of the Truckee

Y e Coars X
and Carson Rivers in regard to the exercise of water

rights of the United States * % % to (1) comply with all

of the terms and provisions of the Truckee River Decree

and the Carson River Decree; and (2) maximize the use of
the flows of the Carson River in satisfaction of Truckee-

Carson Irrigation District's water entitlement and minimize
the diversion of flows of the.Truckee River for District

use in order to make available to Pyramid Lake as much

water as possible." (Emphasis supplied)

The "as much water as possible" for Pyramid Lake is, of course, gra-
tuitous and is not intended to be a recognition of the Indian rights
to maintain the Lake.

Provision is also made in the rules and regulations that the
Newlands Reclamation Project would receive an annual supply of 406,000

acre-feet of water. The rules and regulations provide that the 406,000

acre-feet of water annually " may be reduced." That concession came

about only after bitter inter-agency struggles. Both the Indian Bureau
and the Indians were well aware that the 406,000 acre-feet annual

water allowance was tantamount to a guarantee to the Truckee-Carson
Irrigation District that Indian Truckee River water would be wasted as
the quantity far exceeded that required for reasonable beneficial use
on that project. Hence, the term fmay be reduced" heéld out hope that
the dissipation of Truckee River water with the attendant adverse effect

on Pyramid Lake might be controlléd.
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As will be seen, the hope for better times for the Indians

mder i
under the rules and regulations became a shadow with the substance

passing to the Reclamation Bureau and its satellites

- : :
(1) The "nine-point package agrecement":

Limitations upon the Newlands Reclamation Project - administered
by the politically powerful Truckee-Carson Irrigation District - was
neither undertaken lightly nor accomplished with ease. Fail, however,
to restrict the historic waste of that ill-starred project and there
would be insufficient water for the Washoe Reclamation Project - even
with the seizure of all of the Indian water in the Truckee River which
could be economically diverted away from Pyramid Lake for Washoe.

There emerged the ''mine-point package agreement' - thus named
by its sponmsors. It is a many-faceted thing but important here primarily
because it resuscitated the then expiring Washoe Reclamation Project
which, as stated, is the terminal catastrophe to the Northern Paiutes.
Principally from the standpoint of the Indians the "package" does this =
provides for an: increase of acreage above the historic 51,000 acres
annually irrigated on the Newlands Project, to 74,500 acres; an
assured firm annual supply of 406,000 acre-feet of water = no reduction
in the 406,000 acre-feet would be permitted as provided for in the much
publicized but largely vacuous rules and regulations, except that
"The Department [ of the Interior_/ would reserve the right to commence

- tion
suit to challenge the correctness of" the 406,000 acre feet alloca

i were
for the Newlands Reclamation Project. Conveniently left open
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the type of action which would be brought, the issues that 1d b
would be

tried, by whom, against whom, when and in what court Indeed, th
. ed, the

Secretary of the Interi ight
y iterior might well be one of the prime parties against

: 164/
whom the Indians would proceed.

In fine, the Northern Paiutes were again left with an
illusion and the Washoe Reclamation Project moved nearer to completion
when peace was purchased from the Truckee-Carson Irrigation District -
purchased, let it be emphasized, with water desperately needed by the
Northern Paiutes to maintain Pyramid Lake.

(m) Decrees unenforced - need to "settle" Alpine Case to assure
Carson River water for Watasheamu Reservoir - Indian Truckee

\iver water would be seized to compensate Newlands Reclama-
tion Project for loss of Carson River water:

There was entered in March of 1950 a Temporary Restraining
Order, which is a preliminary adjudication of rights on the Carson River
including those of the United States required for the Newlands Reclamation

165/
Project. That March 1950 decree is based largely upon the evidence

introducéd by the Justice Department for the United States in support

of the direct flow and storage rights asserted by it for the Newlands
Project. The decxee has never been enforced. Had that decree been

strictly enforced with Carson River water being diverted only for

‘ pon respecti "nine-point package
164/ See exchange of correspondence respecting nine-po
agrccmcnt"bdated July 13, 1967, August 10, 1967, related docuTents,
between Department of the Interior and the Truckee-Carson Irriga
tion District.
165/ United States v. Alpine Land & Reservoir Comp?ny,.et a}.ﬁ Deﬁ:ndants,
=~ 4n the United States District Court for the District © evada,
Equity No. D-183.
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t 14 t L Lt f Lk tl decree

and the benefic T {y
eficial use requirements enforced agai "
orced against the Newlands

Reclamation Projec he Noxtl i
¢ ion Project, the Noxrthern Paiutes and Pyramid Lake would have

ber

:fited greatly through the reduction of diversions out of the

Truckee River away from Pyramid Lake. Failure to enforce the March
1950 decree, thus benefiting the Indians by reducing the need for
Truckee River water in the Carson Valley, is demonstrative of the need
for policy changes and the elimination of conflicts between agencies

in the Departwent of the Interior.

Economic development of Pyramid Lake has been retarded

not by a single act or omission by the Federal Establishment, but rather
by a composite of seemingly disparate events - failure, for example, to
enforce the decree in the Alpine Case - yet upon examination of all of

the facts, it is evident that this omission to fulfill the trust obliga-

tion to the Indians stems directly from the above mentioned conflict

among Federal agencies for the waters of the Carson and Truckee Rivers.

= rights and priorities in the Alpine Decree
e TR g PR YR T A T =
vent construction Oi Reclamation's Watasheamu Dam,

't of the Washoe Project:

(n)

W

a major compone

Taking Carson. River water from the Newlands Reclamation

Project; compensate Newlands with increased diversions of Indian

- " : o br for the
Truckee River water away from Pyrumxd Lake, is the broad plan fo

rson River water constitutes

Washoe Project. That exchange of Newlands Ca

the use of the trust property for the benefit of the trustee to the

jrreparable damage of the beneficiary of the trust. y



at Vatashcamu Reservoir
and its appurtenances ires
‘ppurtenances, requires the abandonment by the United States

f g e 3 St s :
of its invaluable priorities on Newlands which are set forth with

specificity in the Alpine 1950 decree.

Enforce those priorities and

there would be no Watasheamu

Reservoir and Reclamation's plans would

be thwarted. On the subject the Criddle Report summarizes the need to

abandon the Federal Newlands

rights to accomplish Reclamation's plans

for Watasheamu:

"Studies by the Carson River Hydrology Task Force indicate

that if prior rights are respected / those of the United

States for the Newlands Project, and all others /, little

water would be ailable for Watasheamu and that under

the above Secretarial policy, it seems mandatory that

rights be respected if such action affects the demand
166/
on Truckee River." (Emphasis added)

That Interior does not demand; that Justice will not - perhaps cannot =
protect the 'prior rights" referred to in the Criddle Report, on the
i i i i uvired fox
Carson River thus reducing the diversion of Indian watexr req
i i £ ilemm i ronts the Northern
Pyramid Lake, is the fearful dilemma which conf
i yrami €.
Pajutes in their struggle to preserve Pyramid Lak
i es to
(o) Northern Paiutes forced to expend their meg er r;zthze
ey T, B W 'n ase.
prevent "scttlement! by Justice of Alpine Case; JUSZZES
gpposcﬁ_}ndingL_.

cure
Repeatedly the Federal Establishment has attempted to se
'

P andowners
a settlement of the Alpine Case with the politically powerful 1

T % % % by
Trucke ax lydrology Studies
Repor Lower Truckee-Carson River {y 1 Take
Jeb/ ga;zzfcigdd?ctwnodward, Inc. Consulting Engineers, Sa

City, Utah April 1968.
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in the Upper Carson River Valley. 1In a word those owner 11
> § will not

tolerate interferen it i

F *nce with their histori

ically wasteful i
Practices of
diverting Cars River : i
verting Carson River water without controls of any kind including
- i

R e . -
headgates, measuring devices, or any other means of administration

usually applied in western United States, all in violation of the decree

Justice had entered in March of 1950.

A settlement which would please those powverful landowners in

the Upper Carson; free

enough Carson River water from the Newlands Project

to make feasible the Watasheamu Reservoir, was the objective of the
innumerable meetings between Interior, Justice and the lawyers repre-
senting the Upper Carson landowners. As the negotiations progressed

the Northern Paiutes and the Bureau of Indian Affairs were frustrated

in every attempt to prevent the arrangement with the attendant increased
call for water from the Truckee River,

Confronted with sure disaster if the "settlement " was consummated,
the Northern Paiutes, through their attorneys, filed a petition to inter-
vene in the Alpine Case. Iﬂ their petition to intervene, the Indians
allege the failure of the United States properly to perform its functions
as their trustee; the irreparable damage they suffer from the waste of
water and the failure of the United States to enforce the March 1950
decree. To that and other allegations of the failure of the trustee,
Justice responded in part to the Indians as follows:

3 5 L B
"The United States. admits a reluctance to insist up

enforcement of the 171950_7 temporary decree insofar

as it differs from the Report of the Special Master.
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— “ .
L The Report which. if approved by the court, would be

clearly at variance with the

cvidence introduced by
Justice, particul

arly in regard to the strict enforcement

of priorities, beneficial use and related restrictions

upon upstream water users, with the attendant increase

in demands for Truckee River Uater;T If this is con-

strued by this Court as a failure of the fiduciary duty

of the United States to the Applicant., then the United

States herein immediately requests complete enforcement

of the temporary decree whether or not Applicant is allowed

to intervene." (Emphasis supplied)

Because Justice has declared that the Indians' effort to
intervene and thus assist themselves in the protection of their rights,
is an adversary proceeding, it has refused to supply the Indians with
the exchange of correspondence and related data between the Department
of the Interior and Justice. Justice, moreover,‘succeeded in having
the court deny the Northern Paiutes their day in court. An appeal has
been filed by them to the Court of Appeals for the Ninth Circuit and
4is now pcnding.

Caught between the monolothic Departments with their conflicting
responsibilities, the Northern Paiutes = poverty-stricken, destitute =
are expending their meager funds to defend themselves against the
Federal agencies, including their lawyers within the agencies.

Intervention by the Northern Paiutes in the Alpine Case

has been fruitful. They stopped the settlement so disastrous to them.
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transfer, or exchange rights to
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D My 9% ) -
y '3, the Solleltor tuled as follows:

"y
This 1s in g J+r 3
Ffesponse to an inquiry you have recel

Vater avalls A0T the xrrl,-

ether

ation of Pyramid Lake
ilan lands may be allowed to

flow {nte Pyramid Lake in ald
sh resources of the Reservation.

"The Truckee River decree {s specific as to the use of
vater under the rights adjudicated to the Indians and other
parties under the decree. In these circumstances, {t {s wy
opinion Indians do not have the right to divert the

adjudicated to them by the said decree to

167/

{in Pyramid Lake."

f fish resources

by the Orr Water Ditch Decree upon the

countrasted in regard to the non-Indian rights under

whao s
wios

e rights are udjudlcrnlcd hereby, their
s or assigns, shall be entitled to change, in the
manner provided

! by law the point of diversion and the place,

wans, manner or purpose of use of the waters to which they

.
are so entitled or of any part thereof, so far as they may

do so without injury to the rights of other persons whose

rights are fixed by this decree."

167/ N ».__.‘[_fm‘.?r“.f,-S’:S"ST 16'.';—5—,' from Associate Solicitor, Indian Affalrs
to Commissioner of Indian Affairs:
"Ihis s in response to an inquiry you have received \{hﬂbﬂ'
vater available for the irrigation of Pyramid Lake Indlan lands may
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Licitor's opinion, in
't approved and adopted a
tion Program for Resource Develop«
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the Report did provide that Justice

luent to the Orxr Water Ditch Decree

Indlans to use the meager quantity of water allowed teo
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« 30,000 acre~foet

Mote: The vast proportion of the decreed rights could never be
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the dilapidated condition of the small project now in existence,
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By a letter ?
T dated November 2, 1964 the Do
PATtment of the
fequested Justie £ i
ce to h‘.u,; an action be se: ™
eCause: "The Indians

. . > '
iS¢ par ol 0 F Gecreed ate for e in )
L w r Teestably sh ng
i t L i the fllhef’

&t Pyramid Lake " u i
Y id Lake. o effort was to be

made to Preserve the Lake
’

) '
';A-‘nn..('(. L s 1 . 5 > o ] 1
I VUt Of existence by the Bureau of Reclamation

legalisms, never ) ]
jalisms, VEr Tescarched, only vapue form mo
) Yy vaguely formulated, a ng

t . . o nd « . wvoer :

he Interior and Justice lawyers, caused the request of November 2
L

1942 aade A > rr Water I } >

1304, to amend the O:x Water Ditch Decree, to languish and no action

to this date has ever been taken in regard to it.
(q) ler Interior's legal and policy
Bureau of Indian Affairs and by the Indi

ans

Freeing the Indians from the restrictions imposed upon them
entailed months of disengaging action. By 1966 the Bureau of Indian
Affairs and the Indians were able to demonstrate the needless disaster
being imposed upon them through the planned destruction of Pyramid

’
Lukc.lLA/ In July of 1966 Commissioner Bennett'withdrew the Bureau
of Indian Affairs approval of the October 1964 Action Program Report.
The press came to recognize the plight of the Indians and the news
media brought forcefully to the attention of the public the manner
in which the great Indian and National asset was being destroyed.

Ultimately the struggle to preserve the Lake with its vast potential

was being recognized.

169/ Pyramid Lake in Hevada is not only a Home, Abiding Place and
a Source of Livelihood for Northern Paiute Indians - it is a
National Asset: of Great Scenic Beauty; with Vast Potential
for Recreation; of Historic Import; of Sciemtific significance =
It Must Be Preserved.




-~

Qﬂilggﬂa = Nevad

——_CVada Compact
1’“"\“"&% A eril to the Indiang

. .
In Keeping with the concept of the p
ur
and the Truckee-C
“varson Irrigation Dis
Strict that the 1
E ndian Truckee
River rights t
S8ALs to the use of water
could be seized wig
ithout Compensati
on,

destruction of the famous fishery ignored, indeed
’ ’

the destruction
of Pyramid Lake itself with poverty-in-perpetuity f

would be countenanced without a struggle, the California-Nevada Compact

purporting to divide between the States the waters of the Truckee
t]

Carson and the Walker Rivers, was Prepared. The Compact, so clearly

violative of the Constitution of the United States; so flagrantly

attempted an invasion of the Nation's rights, powers and obligations
with the attendant destruction of Pyramid Lake,

170/
hand by the Federal Government.

was rejected out of

A revised 1968 Compact was adopted by the California and
Nevada Commissioners. It had all the objectionable features of the
earlier compact with this addition: It set forth the "settlement"
which the Interior-Justice-Upper Carson River water users had failed
to consummate by reason of the intervention in the Alpine Case by the
Northern Pajutes. Seldom has such pover politics been used to strike
down Indian claims. Failing to succeed when the Indians intervened .
in Alpine, the Nevada Compact Commissioners cooperated by writing the
substance of the unconscionable "settlement" into a compact and received

approval of it by the Nevada legislature. Again strenuous objection was

170/ See letter April 22, 1966, Assistant Secretary Anderson to Bureau
of the Budget. Also Analysis of "California-Nevada Interstate
Compact concernign waters of Lake Tahos, Truckee River, Carson
River and Walker River Basins" dated January 20, 1966.
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prOposed, exempting the Indian rights from the operation of the
LCompact
A .4 ) * 1
(s) s h t of the Interior respecting
indi - “agle:
It > . gle:
Ambivalence is the hallmark of Interior in regard to {ts Lrust
responsibility towards the American Indians. Practical politics - the

lifeblood of the Bureau of Reclamation - are daily confronted with good
conscience and the need to fulfill the trust responsibility to the
Indians. Erosion of Indian title to rights to the use of water through
schizoid policies is the consequence. Congressional enactments and
reclamation project approval clash with obligations owed by Interfor's
Secretary to the Indians. Agdnizing appraisals and reappraisals are
made; reports are written and speeches given. Yet none of them produce
sufficient water - indeed, any water - to provide for the Indians and
the politically delectable plans of Reclamation for its projects.

Life or death of Pyramid Lake is the perfect example of

Interior's agonizing, for:

171/ See letter January 14, 1969, Secretary of the Interfor to Bureas
of the Budget. ¥
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of 51,000 acres to 74,500 acres; guaranteeing a firm supply of water to
the Newlands Project of 406,000 acre-feet annually,

Interior proceeds with the construction of the Washoe Recla-
mation Project.

Papers are written in regard to Pyramid Lake and its vast
potential for public benefit - witness the 1968 report of the Bureau
of Outdoor Recreation alluded to above.

Promises are made of litigation to protect the Indian rights
in the Truckee River and Pyramid Lake - currently the Solicitor's Office
refers to a letter to Justice requesting that court action.

Contracts are signed to assure 406,000 acre-feet of water
annually to Newlands Reclamation Project and increased water right
acreage to 74,500 acres.

Harsh fact is this: Reclamation obtains action - results of

practical politics-; the Indians receive words - results of good con-

science being placated.
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at widely Spaced interv
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icilities cannot manage all of it for itg Project, and some water ent
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Pyramid Lake this is not an Act of God, of course - it is evidence of
A
a great renew: £ spiri appor
great renewal of spiritual rapport between the Red Man and the Great
White Father -

a rapport that evaporates when another Act of God

results in a light snow pack and short water supply; or more practically

when Reclamation has completed Stampede Reservoir on the Truckee;

Watasheamu on the Carson.

(t) Congress alone can preserve Pyramid Lake:

There is an Indian truism: The Congress and the courts
protect the Indians; the Executive Branch destroys them. It is no
different today than when President Andrew Jackson nullified the Supreme
Court's decision by simply refusing to permit its implementation by
Executive action and a grave ;tain never to be removed, was indelibly

172/
written on a Nation's conscience.

What is being done to the Northern Paiutes today differs not
at all from what Jacksan did to the Cherokees - only the dates and the

names are changed, with one exception - the Northern Paiutes have no

place to go.
172/ Schmekebier, ine Oifice of Indian Affairs, page 35.

113 .




¥ Loe |

nhiuman{ e, bein;
Palutes for i M -
'F the world o See It ca
. an:
l. Re
Refuse to appropriate

p

funds for

¢ Washo 3
o °¢ Reclamation
thiate Congressional F
g “al approval of i

€ project:
H

2 Ql.o‘ -
« #Seiuse to appronr ¢ f y

PPTopriate funds to carry out the Contract

acts

which would enlarce tha Na
arge the Newlands Reclamation Project beyond
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historic irrigated acreage and limit the pProject to

beneficial use of all waters diverted to it, thus striking

dovn the firm supply of 406,000 acre-feet of water which the
contracts in question would guarantee;
3. Refuse to approve the California-Nevada Compact if
it fails to protect, preserve and guarantee the Indian Truckee
River rights and their right to maintain Pyramid Lake as a
’ permanent viable body of water,
4. Direct Justice to fulfill its responsibilities in regard
to the protection of the rights of the Northern Paiutes in the
Truckee River and Pyramid Lake; to desist from opposing the
Indian efforts to protect thcmsclves- by intervening in the
Alpine Case, but rat.her to assist them in it; to have the
principles of beneficial use of water enforced under the Orr

Water Ditch Decree on the Truckee River and the March 1950

Decree on the Carson River,




iy, tr Cong

ITes "o
€88 were to declare that

Pyramiq Lake should

4ns and the Nntlon;

the )(‘I:uli{ of the Ind{

the f!aheriea
foyed by diversions to the

X
Newlands Rcclamntion Project

’
o¢ Tostored, a tONg step would be taken ip correcting one phase of
innumerable, sonetimes ghuslly, wro

68 perpetrated on the Northern Paiutes;
an e

xample in regard to the

a

PPropriate courge to pursue

respecting all of the American Indians,

POLICIES PAST, PRESENT AND FUTURE. IN REGARD TO THE INDIAN RIGHTS
TO THE USE OF WATER IN LOWER COLORADO RIVER VALLEY - A CRUCIBLE

Politics and water readily mix creating an unstable, highly

combustible, volatile combination, Only the strong prevail when con~

fronting the combination. That is, of course, the Indian problem in
general, and most particularly in the Lower Colorado River Valley.

; - > i " o

Economic development of Indian lands has long been - is now - retarded
A3 T L

by reason of politics in and out of Interior.

(1) Arizona v. California, United States, Intervener:

Arizona had failed in the Supreme Court because in early
cases the United States had been declared an indispensable party, it
was immune from suit, and had failed to evidence an inclination to
become a party to a suit to have adjudicated the rights to the use of
water of the Colorado River. That stream drains 244,000 square miles
in seven States, with every square mile and drop of water an intemperate

173/
political issue.

173/ Arxizona v. California, 298 U.S. 558 (1936).
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On November 2, 1953, the 'Petition of Intervention on Behalf

of the United States of America" was filed in Arizona v. California
—_— ——————

Among other things, the petition alleged the United States of America
was the trustee for the Indians and Indian Tribes and

Yasserts that the rights to the use of water ¢laimed on
behalf of the Indians and Indian Tribes as set forth in
this Petition are prior and superior to the rights to

the use of water claimed by the parties to this cause

L)
in the Colorado River and its tributaries in the Lower

174/

Basin of that stream."
Immediately an all-out attack was launched against the then Attorney

General. The powerful politicians and their political attorneys from

174/ Petition of Intervention, Arizona v. California, No. 10 Original,
filed November 2, 1953, Paragraph XXVII, page 23.
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in the States of Arizona and California as set forth in

175/
Appendix IIA of this Petition,"

For the sake of contrast, dc;:.onstrating the resistance to the Indian

claims - vhich foretell of the danger to the Indians in the future,
176/
the two provisions are set forth below. Thus the odd-looking page 23
176/ From first Petition filed November 2, 1953:
"XXVII

"The United States of America, as trustee for the Indians and
Indian Tribes, claims in the aggregate on their behalf rights to the
use of water from the Colorado River and its tributaries in the Lower
Basin of that stream in the States of Arizona and California as set
forth in Appendix IIA of this\Petition. The United States of America
asserts that the rights to the use of water claimed on behalf of the
Indians and Indian Tribes as set forth in this Petition are prior and
superior to the rights to the use of water claimed by the parties to
this cause in the Colorado River and its tributaries in the Lower Basin
of that stream,"

From Petition filed December 1953:
"XXVII
"The United States of America, as trustee for the Indians
and Indian Tribes, claims in the aggregate on their behalf rights to
the use of water from the Colorado River and its tributaries in the
Lower Basin of that stream in the States of Arizona and California as
set forth in Appendix IIA of this Petition."
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Politics smothered the ri hts of the Indians to assert their .
clatms agalost the ¢ ire Colorado River System. Those rights are
properly aga st the river - not solitical subdivisions, but the Upper
Basin States - Wyoming, Colorado and Utah - where most of the vater rises,
had the political power to stay osut of the case; a deal it was said, mnade
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out in vegard to the Winters Doctrine Rights, they are against the stream
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7

Bureau and the Indians.

Efforts by the Bureau of Indian Affairs to intervene were

denied - the Solicitor - it was said, perhaps facetiously but none the

less officially - was represcnting_the Bureau, although it was not

given notice or an opportunity to be heard, Under most severe restric-

tions the Indians were allowed drastically limited intervention, An

astounding fact was forcefully brought to the Indians'

The Solicitor's position, in the present state of the 1,500-acre

attention:

glveaway of their lands, was not the lawyer for the Trustee, the
United States; rather he emphasized, he was Judge! - he owed a trust
obligation to California. Anomalous? - not at all, that's the law

N
as enunciated by the Solicitor. The matter is now before the Secretary
of the Interior for reconsideration. It is but a single example of
outrageous ‘conduct by conflicting agencies within the Interior Depart-
ment, perpetrated against the Mohaves in regard to their lands which

'

are inseparable from their rights to the use of water.
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flicty wit}k
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River Indj

of couflicting Federal

Tences, Lands
have been 8eparated fy

Periods up to half 4 century,

The boundary

was the unknown high-vater line in 1876, but for "administrative con-

venience" another line could be used. This irrational opinion has

Ccreated administrative and jurisdictional problems which cause economic

chaos not development. Moreover, and even more damaging to the Indians

is the loss of between 2,000 and 4,000 acres of invaluable lands and
rights to the use of water in the Colorado River.

Loss of land and rights to the use of water on the Colorado
River Indian Reservation reflect only part of the damage. In an area
where rec¥eation, year-round, is rapidly growing, the loss of access
to the Colorado River has Prejudiced and will continue to gravely
prejudice economic development for these Indians,

(v) Fort Yuma Indian Reservation:

This tormented Indian Reservation has suffered more than most.
In 1893 the Iandians by crushing force had an agreement imposed upon them,
All facts point to fraud, diverse and general culpability on the part

of officials of the National Government, Those who refused to sign
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1 51 -
€asing land taken forceably frop the Yumas Those land b
. 3 are being

llected by the last named

Federal agency. Incredibly when the question is raised, How can these

lands be declared non-irrigable - as they have been - when they are in

fact irrigated -- Simple enough, the Bureau of Reclamation states they are

non-irrigable!” By that fiat the Indians are deprived of their lands and
the economic development of the Reservation delivered a smashing blow,

IV. MISSOURI RIVER BASIN - A VAST AREA WHERE ECONOMIC DEVELOPMENT HAS
BEEN DEFEATED BY FEDERAL AGENCIES, LAWS AND POLICIES

(i) Seizure by the Bureau of Reclamation of Fort Peck Indian

water supply:

The Fort Peck Indians owned invaluable Winters Doctrine Rights

in the Milk River. The Bureau of Reclamation built the Milk River Recla-
mation Project. It seized thg Indian water without compensation and is
using it on the Reclamation Project. As a consequence the economic
development of the Fort Peck Indian Reservation was gravely retarded.
Confronted with the powerful and beyond-control Bureau of Reclamation,

water was sought from another source and at great cost the Indian

project was reconstructed,
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Particularly thoge Indians {n Southern California,

Shaken by this failure of the Nation to fulfill jitg obliga-
tions the California Indian Legal Services has become actively engaged
and {s rendering legal assistance to the Indians., There are conflicts
within the Federal Establishment which have caused it to fail these

Indians in a most serious way. Recently a brief in opposition to the
claims of certain of the Mission Indians and others demonstrates the
fmpossibility of Justice Department adequately to protect Indian

rights to the use of water. In that brief there is a failure fully

to cite an authority repeatedly relied upon; fully to review the results
of the litigation giving rise'to the decision relied upon, or correctly
to interpret the decision in its present status in view of decisions

181/
not cited by Justice.

/ led August 1968 before the Indian Claims Commission,
181 S('(’Lbn;;i féoc;\ Bgron Long (El Capitan), fnmpoé-cgz::g:;’t.
Docket . =, : . . s o ,
. United States o : .
s Jlllllné':trgflxl;és:cd findings of fact, objectm;; to petitione
D::Z;I(::;:S findings of fact, and brief, pages 28, v
P
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VI. EconouIc DEVELOPMENT GRAVELY RETARDED

BY PURPORTED SEIZ
INDIAN LAND AND RIGHTS TO THE USE OF WATER ON OTHER INDgiﬁ a
RESERVATIONS

(i) Flathead Indian Reservation:

Magnitude of disasters inflicted upon the Salish and Kootenai

Tribes by the opening of the Flathead Indian Reservation to non-Indians

and later to other developments, has never been determined, That opening

took place in the early 1900"s. There has been a continuous disregard

of the Indian rights, a claim by the Solicitor that all of those Flathead

rights had been preempted by the United States for the largely non-Indian

182/ This is not new - see memorandum dated June 19, 1956, captioned
"Water Rights on Indian Reservations (filed under Gila River
Pima-Maricopa Indian Community, et al., v. United States, Docket
No. 236, before Indian Claims Commission).

183/ 1In ecffect the brief before the Indian Claims Commission declares that
the Indians are not entitled to compensation without a general
adjudication. That position is, of course, wholly incorrect - see
United States v. Gerlach Live Stock Co., 339 U.S. 725 (1949).
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irrigated their lands,

185/

undertaken.

the San Carlos Indian

Irrigation Project was What occurred has been a

. violation of the Nation's trust responsibility to the Indians - an
attempted i{llegal seizure of most of the immemorial rights of the
mpt 8

’ X 2 i Wintavra
Indians. DMoreover, the broad Winters

Doctrine Rights for future develop-
ment of the Indian Reservation have been systematically denied.

It is infrequent that a court decree - here with the consent

of Justice and Interior - sets forth a violation of the Indians' imme-
186/

morial Winters Doctrine Rights. In the cited paragraphs of the

184/ See meworandum prepared at request of Solicitor dated April 28,f
e 1967, "Memorandum relative to the titles to rights to the use o
water and the authority to control and administer them on the
4 eac dian Reservation.”
185 ;i:”"l.\ xl:irl.‘lmy of the Pima Indians and the San Carlos Irrigation
Project" Senate Document No. 11, 89th Co:tgross, 1st Scs;}l‘on{m”‘d
186/ See Decree entered June 29, 1935, Globe Equity No. 59, el
States of America v. Gila Valley Irrigation District, et al,
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