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£23 U.8.C. §§ 84-47, 472)

185UL
Are the Indilan Prefevence Statutes consistent
with the Zqusl Ewployment Uppﬁ”shnxtV’Act ﬁi 1972
(EE0A) sud the United States Constitution?

CONCLUSYON

The Indlian Prefercence Statutes are not violative
of the Fifth Amendment to the United States Consiitution
and ware not 1ep;klad by §717 of the 1972 Equal Employment
Qpportunity Act.

f. Recuent

AR 1 i b 1

Three yecent cases ?:va congidered the Indian
Statutes and have veached varying results

decision the Tenth Circuit Court of
that thﬂ indian Preference Statutes did
ot :aqwurc thet Indlane be given preferentdal tyeat-
ment by the Bureau of Indian Affalrs (BIA) when agency
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redustions in force weve made. The three judge panel
after review of the ieglslztive history of the Preference
Statutes, in?e:preteu the statutes to not require that
the Indian preference be considered duriug a reduction

in fovee:

ﬁoﬁf“jaﬁrb now urga us o ado

interpretation of the prefeze
statutes that wand nnucub dlv
further employment of Indlans
B.I1.4. but at the expense of discharging
an indeterninate numnber of non-Indians

whenever there is a reduction in force.
This was clearly not within the original
intent of Congress.

Congress intended to promcoite Indian
c—xﬂplojmanh in the 15 Ieﬁ ‘i':ﬂt' ”lf"c 20

dians en:y a
preLerencc in :kpﬁi¢tmtnt te vacan-
cies." This securi st if the

Indian p?vxﬁ‘euC? statutes are applied

to reduﬁtlﬁﬂs in ferce since inevitably
a1l non~Indisn employees would be "ousted”

4]

P

by such reductioms. Besides pesing a
i, JH » % NP I SR e A WM SN oo
threat to non-Indlians now SmpLoye ‘0}’

T

vad

the B.I.A., the loss of job securi
would alse constits : mifican

deterrent in recyu
for B.1.A. jobs.

B. Freeauan v. Morton, Civil Action No, 321-71
5
i

Tow . 1 - 1 g el L - ‘-...-‘,..- £
Lqufd Su_ibé Pistrict Court, Bistrict of
7%y
’.

Here the issue precented was whether the Indian
Freference Statutes required BIA to give Indian employees
preference in prowmotions, reassigmments te vacant positious
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and assignmente to available tra
defendant (Secy ctary of the Inter:
to adopt the position that the mar
ference applied only in the initi 1
to fill wvacancies, This court, :
lative hictory of the subject statud

ALl dnitisl hivings, promotic
lateral trans“@vg and reassipnments
in the Bureau of Indian Affairs as
well as any other personngl movemant
therein intended to £i11 vacancies
in that agency, however created,
declared governed by 25 U,5.C. Sec,

472 whicu requires thet preference be
afforded qualified Indien candidates. . . .

The court did not however require the BIL

7
preference to candidates for training progr

C. Meancari v. Morton, Civil Action No. 9626,
Unlted States District Court, District of
Nev Mexico, (0t 1 '

In the two previous cases
Tundiasn employess of the BIA atte
extend its preferential trectume ’:L
the validity of the :i‘a*c%:u:& chall
courts in both cases recozunized z::'r;:::.
at the out set of their opinions.
in footnote number one:

The parties sccept th e basic
congtitutional validity of
gtatultes as an unduesiic

for the limited issue whi

case in its present po
not give judicial com
premise. No constitn
is before us.

SINHOEY TWNOLLYN 3HL L 030N00Hd3Y



L0050

cped

-~
w
[
=
L
-
ot
o
jea]
g
i
]
el
..U._
ol
e}
2

Wz g
33 3 §
> & wow o
o oA = =
£ puEg G R 2 , £}
! M U= < O
Lok oW b vl st
kua 3 st | \“S-w ‘..[“ l-l k tlw
als T i S =
T B N A T = .z
e ot B o @ 19 O
£ ok ® 39 o oab o jaeit
o A @ et B 5| [ Y T 1 ®
o o @) Hed el Rilied DO e U R N
. «P_.M wd (30 ey L %
& werd g e a = ’
i et S . s o
- 1Y L S B fs &= .
& o D By g b 3
Fe e ) < Ao
weel S TR0 Wmoy 4 U ‘o § 5
Z o 3 & @l 3w i g ! O
turd o O VL s B T e S I | 13 s o2 : i
& S e R R ; | £
i 3 oy 14 - e
Lo} Hm o SR 34 a3 2 su )
o b S 16 R ] B R tiz L BRI L -
= g O Ojuy i 7 e & a
ored B R Wi s B S VI o ot o ol
O o I 1 S S0 G S andt L ri i
= LA J & : Can B R £
il N mm .WL V..u 1U.. Liz.me Gl nwmm -m .H.h.w
s vl i s G oweed 0 w e 23 et
3 ~ =i . L - ¥ -3 L
WU T 4 3o Se oL £hi @) il
oSO Ol O o Sioow a £
e P oeed L3 U000 B b g 5] O ed :
A 7] Ly 3 !
) =5 s G i
& o ;
o .o = o
u..n £t Q &
] 3L i
= m v
__; -n“ t i m,._
LR : i:
iy o4l 1y o
¥ g i e s
= R i
= Sh.p T B o
5 Ll ¢y 2O G

SINHIEY TYNOILYN 3HL Ly J30N00¥d3H



i
the o

1esue bsa

We burs
betweaen
and ¢he 5 :
1972 {(Equal Eﬁ%ﬂiﬁ”ﬂh¢-
Act, 1972 Pabiie
lﬁdTC“EGd above piaiﬁt
the Indian Prefevence Pol
and implemented by the ™

direcﬁ conflict with the vil Rights
Acts of 1964 end 1972, and nmore specifi-
calAy with Title 42 U;»tuu States Code,

§2000e-2 and as amended by Public Law

92-261. Plaintiffs in fhﬁ;r challenge
a

to the pre assert theat
the Bureau the
t-l “1 (‘-‘“ L ““ 5 :.; {I. ] " g

r"«.t o

~\§.

seciion

Set. ALl

affecting
enployment
employad cut
States) in
in section
C(}deﬂ iI'}. by
the Gene

defined
““atps
than
deiln ?
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‘vtal Rate Cowmlso

the

LCILOIS

se wnits of the Hmvexnm@
strict of Columbia
in the competitive hexvmce_
those uwilts of the legislat
judicial br nchss of the Fede
ment “aVanL positions in the aompatlulve
service; and in the Library of Congress

all be made free from any discrimi-
nation based on race, color, religion,
sex, or national arlglnq”

his section in effect makes the emplow
ites vemedies applicable to the Federal

three judge panel after considering the
tory of §717 and the relevant case law

ok el resched the decision
the Indian Preference
' plovient statute

%

The Bgual

: 2
origin. It is
interpreta t;cwﬁ
1, there we
it, so Co
¢

., 3 .
£ wn \ LT

SLETCE

G the Bureau
sweep of sectien
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. 141 that §711 tale over the
Tudian E' Cerentce Statutes 1ot f‘su.d it

ques f\nm of

;ted with the

pointed out

nterior) had not

c & & reas ulia:)1f~

eference ﬁnﬁ {U]hh”“
o

“he statute

necesaz&y to reach the cons
whether the rnfww&nce btar= : £
Fifth Amendment. The Court iﬁvexihat
that the defendant

ﬂ-)-:n

met its burden of producing

4

overnuental purs for suck
thba? circumstances, we coul
must fall on COnSLitu*JDﬁ‘l groun

o [}

A1l of the above decisions concern themselves
with statutory interpretation. Two {Mescalero and
Freeman) attempt to determine the perimeters of the
Indian ura;ewence. the third attempts t¢ azscertain the
intent of Congress in paSCiﬁq two seemingly contradictoxy
neasures. In all three instances, there is no clear
Congressional intent exyrcasod ann tiie courts were left
to f&shlou “1 eir own golution for the problems unresolved
by the

in Prererence St

Little relevant leg
concerning the eariy Indian p“eferﬂrr
§44 (1594); 25 U.8.C. §45 (1834);
There ig however subsranh;e" icg*siaf
to: 25 U.Saca 8472 (183
the preference statute
given to 11‘:“ ians i '*"i
472 was enacted
19324, the 1:;:':0.:.-‘.&
self government

cislative

ei:f-w ance Em

. Seation
:vt“cn ﬁct of

)E
-J;‘:;\ L i

-
2
Tt
i

¥
9]

it
Ly
1
o
=3
iV
L¥]

*/ Mancari v. Morton, supra at 11 (slip opinion).
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exemplified in the discussions concexning §472. The
legislative history leaves no doubt thai the purpose
of §472 was to encourage and facilitate Indian partici-

pation in the BIA. The u n of the supporters
of this section was the eventual takecver of the BIA by
Indian employees.

Our examination of the legislative
history relevant to the passage of
6472 supports aEQLTlmntn‘ contention
that it was intended to integrate the
Indian into the government s
connected with the administration of
his affairs. 2 g

‘)I’OU’DK“ E.CD noe

=
L,L.b ey

Indian lives
non~-Indians

’ “t

Lol el N ¥ 2 ar

Gl gt Ly b_,f
'\

i : s
g ':.)3:’\ ferenoe

given to Indiansz by §4?2: it vas hoped

that the B,IGA, would ally become

an [ndian service p3e¢UM1uanu;f in the
duca

hands Of e ted and competent Indians.,

Mescalaro Apache Tribe v. Hickel, supra st 960,

@

<

o
r_“

( o
i

o

]

oF

icn ﬁct 0£ 19'4 Ye
the Lungr sicnal intent was
‘B.L.A. become an agency staife
Indigns petmorguhé services for Indians.
While the "present employees' of the
agency were not to be dismissed from
their jobs becs of the preference, it
goes WLthOd S ng that a choice was
made between t future prospects an
the Congressional pnzpmsc that the B.I.A.
became ap "Indian' agency in the sense
that it was to bo staffed by Indiane whevever
possible,

Reorz ﬁcizat
&

n

"‘D

aide
o B
(_LJ
he

T
2
.
252 15

i & {sllp opinion).
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in ite introductory

mpis Indian tribes from

statute (§701 (L} addition
exacpiion : gt exempig

Gl OF niesy

Nothing contained in t Ltle
shall apply to snv business or
enterprise on or near an '
reservation with respect
publicly announced employme
practice of such business or enter-
prise under which a preferential

ceatwent is given to any individual
because he is an Indian living on or
near a reservation.

§703(1) Title VIL 196 . Civil Rights Act.

Bothi of these provis
Senater Mundt from «waﬁh
the Senate he catalogus
application of Title ELL

proposed by
bis remarks to
exenpting

The amendment ] 2 walfar
of our oldest and most distressced
American min £

Indians, t
America.

If my present

"'}."'Q C‘ and L.-C‘l 5
x cellent job
bill

mm roved
done an

i _,.g_hCS
of protecting and prmmoting the
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welfare and opportunities of our
American Indlans -~ the one winority

group in the United States which
has sulfeved the larg

pooy judgment of Aw

That Amendment {703¢(i)], Mr. President,
together with the one I new have on the
desk and which T trust will be approved
will zssure our American Indians of the
continued right to protect and promote
theilr own interests and benefit from
Indian preference programs now in oper-
ation or later to be instituted.

110 Cong. Rec. 13701-03.

C. The Lgual Implovment Qpportunity Act of 1972

The relevant part of this stat: is §717 of
Title VII (42 U.S.C. 2000e-10) which makes the non-
discrimination vequirements of Title VII apnéiﬁ: ble
to the ﬁ@dpval Government., In the the hederal
Government was specifically excep
tg of JWtTP VIiL. The jegis]
reveals that Congressional concern
lack of minority hiring and advance (.
federal agencies, This sgection was ad
equal treatment to minority enployees |

M

‘3

iy
;

-
Covernment. Varicus charts submitted o1
discussions on §717 show that nmerimnm Todian employment

J.n the Federal goverument com
the federal work force. { : ra L Yy of -

Lhﬁﬁ of 1972, (prepared and printed by the Committee on

Labor and Public Welfare, Unite . Nov. 1972)).

Nowhere in the discusgions on any mention

of the Indien preference statutes; nor any consideration

o repeal these statutes,

S5e8 only

l.n.n
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3 &
ide L
repeal the Indlian preference acte appears

Repeal by implication is not favored and should
woided unless the statutes are irrveconcilable. Wheve
oo acts on the same subject

: are Ly e
given to both If possible. Lynch v.
L

il
1
m - GOS Vg, 5285 wg (197
vy 296 UiS. 497, 563 (1835
If the Indian preference statutes were repealed

by §717 it would wresult in the incongruous position that
Title VII permitted private employers to give preference
to Imdiaus (§703(1)) but not the BIA. The result of
repeal has to be reached over the considerations that the
Indian preference statutes were specific statutory pro-

vigions, having considerable Congressional debate on the
ilggue and an identifiable and clear purpose; while §717

®

“1

to increase and insure minovicy hirving in the Federal

government.

meelvable that Lonprevﬁ would dmpliedly
ﬁfetence in the }» {an agency whose

: dl advegucenant
rivate cmmnquLB to give P a

In the came statul It is apps shat even
regs intended to rapeal the & :

: by passage of §7L7 they Wuu?( have L
ppu;svhj ¥ to delete the Indian exceptions iu §701
and §703(L). The goal of Gfﬁ and that of the Indi
prefevence statutes are ntical 1
the Federal government of mmﬁcrmtv e
Indian Preference Statutes ware not mnpl Ledly repealed
by §717 of Title VII.

Ly

g silent on the lssue of Indian prefercence and was intended

SIAHIEY TYNOLLYN 3HL LY 030N00Y43Y



the outset it must be recognized that all

aling with Indians ave necessarily based on
sedfication. Butb not all racial classifi-
nstitutional. See Contractor 1

“cr, 452 ¥ 24 159 (3rd Cir.

v. Morgan, 384 U.S. 641 (1966},

”L]opmau,a in the Law ~ Equal Protect ; Harv.
L. Rev. 1065, 1109-20 (1969). 1In the case of the Indian
Preference Statutes Congress has expressed the purpose of
eventually having Indians take over operation of the Bureau
of Indian Affairs. The BIA's sole function is the ". . .
managemwent of all Indian affai i matters arising
out of Indian relations."” 25 Q70) . Cle&rly
there is a ratiormal purpuse in s
in employment concerning Indiang
Congress and the courts have co
ed by the United

ﬂdl&k pe“m

£ Tu addition
itinved to recoganize the
ceducate

.
bedn T

variouS

i = -
noL 50 ar

w

ok Mz

S

[
Tt

o ,f

the Supreme Court upheld section 4{c} of
~
L

set up special

cl fo3 aﬂaaadeﬁ public school
im Oy T%h the bacgis of the special
histori relatlons I Puexto Rico.
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In a case that should be determina
this issus the United States Su g

uprems
W b

per curiam a thres judge court decision 1.&‘,')1";0? ‘. n.:g &
i
¥
4

regtrickion on alienation of tr
solely on a racial exiteria

b

blond) .

&
bal px upeiiy base

f"'\.
H
G
o
an

S

‘.‘.Tw gl

(o I AP

TP
faring

3t
[P
h
—
s
A
‘.
¥
{.

e

;
.8 age of Indian bluod, and concludad
that there was a rational basis for gsuch classification.
Simmons w. Eagle Seelatsee, 244 F, Supp. 808, 809 (E.D.

Wash. .Qﬂﬁ),

Renign racial cla asmfications are not given the
strict review normally required of "suspect' racial
classificatiﬁns. In this iastance Lhu Indian Preference
Statutes are intended to bonefit a "dependent people,’
whose very existence ig controlled by the BIA. Clearly
the Congressional purpose of eventual self sufficency
and self-government was not an arbltrary or capricious one:

In the exercise of the wer-and treaty
powers, the United States overcame the
Indians and took possession of their
lands, sometimes by force, leaving them
an uneducated, halpless and *mpﬂnﬁ Lt
pecple, zn.,e>d’sn” protection against the
selfishness of others and

iO&
the .:3.1 own
improvidence. OFf neces satyﬁ the United
States assumed the duty of furnishing

that protecticn, and wx;h it the authority
to do all that wes veguired to perfoim that
obligution and te prepare the Indians to
take their place as xﬂux}ﬂﬂﬁwﬁt qualified
members ¢f the modern body politic.

{1}

Board of Commissiloners v. Seber, 318 U.8. 705, 715 (1942).
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